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Introduction 
 

The Challenges in Corporate Governance project is one of the activities of the Governance 
Program at the Institute for Corporate Responsibility (ICR) at the George Washington University 
School of Business. The program, which began in 2010, examines the issue of what policies are 
associated with good corporate governance and promotes a dialogue on how those policies are 
translated into practice. The project is co-directed by John Forrer, Director of the ICR 
Governance Program and Dr. Cynthia A. Glassman, an ICR Senior Research Scholar. The 
programs are sponsored jointly with C-LEAF, the Center for Law, Economics, & Finance at GW 
Law School. 

 
The panel discussions are conducted in the context of the role of the Board of Directors of 
public companies. In brief, in a public company, owned by a large and diverse set of 
shareholders, the role of the Board of Directors is to oversee management in order to protect 
the company and interests of the shareholders. The Board is elected by the shareholders and 
has a fiduciary duty to them. Their key duties are: 

• A duty of care – which means they are expected to get sufficient information and fully 
deliberate on Board decisions 

• They also have a duty of loyalty, which means they must act in the best interests of the 
shareholders and the company 

• They must act in good faith 
• And they must maintain confidentiality of any information that has not been disclosed 

to the public. 
 

The roles of the Directors include: 
• Review of corporate strategy 
• Developing a plan for CEO succession 
• Setting appropriate tone at the top 
• Setting CEO and other senior executive compensation 
• Overseeing compliance, risk management, and financial reporting 

 

The panels have addressed the following subjects: 

1. The Case of Conflict Free Minerals ........................................................................................3 
2. The Case of Diversity on Boards ............................................................................................7 
3. Directors Responsibility for Risk Management afterDodd-Frank ........................... 11 
4. The Role of Corporate Directors in Executive Compensation .................................. 17 
5. The Role of Corporate Directors in CEO Succession .................................................... 21 
6. The Role of Corporate Directors in Setting the Tone at the Top .............................. 25 
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7. The Role of Corporate Directors in Dealing with Corporate Crises ........................ 30 
8. The Role of Corporate Directors in Overseeing Financial Reporting .................... 36 
9. The Role of Directors when Dealing with Activist Investors .................................... 43 
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1. The Case of Conflict Free Minerals 
 

On December 2, 2010, the ICR conducted its first program on Challenges in Corporate 
Governance. The purpose of the panel was to explain the role of public company board 
directors from a practical perspective using the new conflict minerals requirement of the Dodd- 
Frank Act (2010) as a discussion catalyst. 

 
Background 

 
The panel discussion was opened and moderated by Catherine Dixon of Weil, Gotshal & 
Manges LLP, who provided an overview of the roles of Boards as well as an overview of the 
conflict minerals provision. Catherine is a partner in Weil’s Washington, D.C. office and a 
recognized authority on the federal securities laws. Her practice encompasses public and 
private company disclosure advice, capital markets transactions (including public and private 
offerings), mergers and acquisitions, corporate governance and compliance-related matters. 
Ms. Dixon is a member of Weil’s Public Company Advisory Group. Prior to joining Weil, Ms. 
Dixon was Chief Counsel of the Division of Corporation Finance at the U.S. Securities and 
Exchange Commission (SEC). She previously served as Chief of that Division’s Offices of Mergers 
& Acquisitions and Disclosure Policy (rulemaking), respectively, and as Counsel to SEC 
Commissioner Steven M.H. Wallman. 

 
The panelists were the following: 

 

George Munoz is a well-known international business and finance person. He is a co-founder of 
Muñoz Investment Banking Group, which is focused in the global emerging markets. He sits on 
a couple of prominent public companies including Marriott International and the Altria Group. 
He is also on the Board of National Geographic Society, and a Member of the Financial 
Accounting Standards Advisory Council. He has served in senior positions in the United States 
Government as an Assistant Secretary of the U.S. Treasury and as the President and CEO of the 
Overseas Private Investment Corporation, or OPIC, and he was named by President Obama to 
the President’s Commission on White House Fellows. 

 

Donald Nicolaisen currently serves on the Board of Directors of Morgan Stanley, MGIC 
Investment Corporation, Verizon Communications Inc. and Zurich Financial Services. Mr. 
Nicolaisen also serves in a variety of advisory capacities to other companies. At the request of 
Henry M. Paulson, Jr., in 2008 Mr. Nicolaisen co-chaired the US Treasury Advisory Committee on 
the Audit Profession. In 2009, Mr. Nicolaisen was inducted into the Hall of Fame of the Financial 
Executives Institute. In addition, Mr. Nicolaisen serves on the Board of Advisors for the 
University of Southern California, Leventhal School of Accounting. 
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Karen Hastie Williams is a retired partner at Crowell & Moring where her law practices focused 
on public contract law, legislation, and strategic diversity counseling for corporate clients. She 
was a law clerk to Supreme Court Justice Thurgood Marshall of the United States Court of 
Appeals for the District of Columbia Circuit. She also served as Chief Counsel to the United 
States Senate Committee on the Budget, and as Administrator of the Office of Federal 
Procurement Policy in the Office of Management and Budget. She currently is a member of the 
Boards of Directors of the Chubb Corporation, Continental Airlines, Inc., Gannett Company, Inc., 
Washington Gas Holdings Company, SunTrust Bank, and the Federal National Mortgage 
Association Foundation. 

 
The Hon. Cynthia A. Glassman is Senior Research Scholar at the ICR. She is a member of the 
Board of Discover Financial Services and serves on the audit committee. She is also on the 
Board of Navigant Consulting, Inc. and serves on the nominating and governance and on the 
compensation committees. Prior to her current roles, she was appointed by President Bush to 
serve as the Under Secretary for Economic Affairs at the U.S. Department of Commerce from 
2006 to January 2009. In that role, she served as the principal economic advisor to the 
Secretary of Commerce and oversaw two major Federal statistical agencies. She was also the 
Secretary's designated Board Representative to the Pension Benefit Guaranty Corporation 
(PBGC), where she was actively involved in PBGC investment policy and corporate governance 
matters. 

 
The Dodd-Frank Wall Street Reform and Consumer Protection Act, which became law in July of 
2010, contains a provision regulating the American procurement of so-called “conflict 
minerals.” The bill imposes a new disclosure requirement on companies using such minerals in 
their production processes. In particular, companies will be required to disclose whether such 
minerals are procured from conflict areas located in the Democratic Republic of Congo and its 
neighboring nations. Corporations obtaining these specified minerals have to secure external 
audits on the minerals’ origins and report the findings on their websites. The specific rules 
regarding the disclosures are to be promulgated by the Securities and Exchange Commission to 
go into effect in April 2011. 

 

The amendment attached to the Dodd-Frank Act specifically mentions the minerals coltan, 
cassiterite, wolframite and gold—and derivatives of these minerals. All three – tantalum, tin, 
tungsten - plus gold, provide substantial revenue for Congolese rebel groups. They are 
important in the production of popular consumer goods such as cell phones and portable music 
players and are important in industries such as automobile manufacturing. 

 
Discussion 
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The requirement poses a new challenge for Boards of Directors of companies who use, or may 
use, such minerals. The new conflict minerals provision will affect the monitoring and oversight 
role of the Board. The Board must make sure that the implementation of the new disclosure 
requirements is done accurately, appropriately and timely, but must rely on management to 
get it done. Businesses would already have in place 
mechanisms for other compliance issues. However, this 
new requirement calls for the development of 
information that companies do not typically track now, 
that is very difficult to track, and that can create 
significant reputation risk. It is not the usual type of 
investor protection SEC disclosure. 

• Coltan is the ore mined to 
obtain the element tantalum. 

• Cassiterite is the ore which is 
refined to produce tin. 

• Wolframite is an abundant 
source of tungsten. 

 

 

The panelists agreed that the conflict minerals problem is a horrendous situation that is difficult 
to solve. It is similar to the “Blood Diamonds” issue that has been intractable for decades. The 
point was made that Boards should challenge management regarding whether they really need 
to use these minerals and whether there are alternative sources. A strong stand in this regard 
by US companies might shrink the market for these “conflict minerals” and help solve the 
problem. 

 

There was agreement among the panelists that Boards will take this new requirement seriously. 
In Boardroom discussions, Directors will not debate whether the rule is good or bad, but will 
live up to their fiduciary duty to be in compliance with this requirement as well as the 
thousands of other rules and regulations with which public companies must comply. In this 
case, Boards will examine the issue to make sure the business has an appropriate process in 
place that could include: 

• Figuring out if this applies to their company and, if so, 
• Identifying the source of the designated minerals 
• Monitoring the sourcing 
• Testing the compliance through internal and external auditing of the process 
• Timely documentation and reporting of findings 
• Involvement of the legal, risk management, and compliance groups 
• Management accountability for appropriate disclosures 

 
The panel pointed out the operational difficulty in collecting the needed information and 
ongoing monitoring; this is not a simple task. There was discussion of the possibility that 
distributor/aggregators might come forward who can attest to the sourcing of the four 
materials. There was a question as to whether this is an appropriate corporate governance role 
or whether there is a more cost-effective way to deal with the issue. The point was made, 
however, that the visibility resulting from the disclosure requirement might help solve the 
problem. A final suggestion was made that the effectiveness of the disclosures in solving the 
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 problem be reviewed in a few years to determine whether this should be rethought.  
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Conclusion 
 

The conflict minerals provisions of the Dodd-Frank Act were intended to compel businesses to 
take the issue more seriously by locating responsibility for its execution with the Board of 
Directors. On one hand, the panel agreed that the issue would be considered as important and 
would be addressed. At the same time, most Board members will have little experience 
addressing such social and political issues. 

 
In sum, while there are a number of questions regarding the specifics of the rule, the 
effectiveness of this requirement in solving the problem, and the difficulty of obtaining - initially 
and on an ongoing basis - the information needed, there was no question that Boards will make 
their best efforts to meet their fiduciary duties in complying with this rule. 
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2. The Case of Diversity on Boards 
 

On March 31, 2011, the ICR conducted its second program on Challenges in Corporate 
Governance. The purpose of the panel was to explain what is meant by diversity on Boards; 
what it is in theory and in practice; whether and why it matters; and, how best to achieve it. 

 
Background 

 

At present, Directors of public companies are nominated by a committee of the Board, the 
Nominating Committee, that is made up of independent Directors; that is, the Directors are not 
part of management and do not have a significant business relationship with the company, or 
any relationship that might cause a conflict-of-interest. That has not always been the case. In 
the past, it was not unusual for the Chairman/CEO of the Board to nominate the Directors, and 
it was not unusual for the Board to be made up of friends and business acquaintances. 

 
However, the process has changed as a result of the public reaction to the corporate scandals in 
the last 10 to 15 years, new legislation and regulation by the SEC and the stock exchanges, and 
increased shareholder and public scrutiny. Now, the Nominating Committee typically does a 
search for new Directors, often using an executive search firm, to find Directors that meet their 
requirements. These typically include making sure a new Director rounds out the Board with 
certain attributes. The professional attributes can include understanding the business, financial 
expertise, marketing experience, risk management knowledge, human resources experience, 
regulatory background, and the like. Additional attributes relate to diversity, including gender, 
race, ethnicity, geography, and possibly age. 

 
Currently, Boards of Directors of large companies typically have 10-11 members. It is not 
uncommon that all Directors, except the Chairman/CEO, are independent. Of the S&P 500 
companies, 10% have no women Directors and 11% have no minorities. Women account for 
only 16% of all Directors of these companies, and minorities (African Americans, Hispanics, and 
Asians) only 15%.1

 

 
With that brief overview, the guest panel of Board members discussed Board diversity, what it 
means, whether and why it matters, and how a Board achieves it. All of them have hands on 
experience as Board Directors and each brought a different perspective to today’s discussion. 

 
The Hon. Cynthia Glassman moderated the panel. She is, Senior Research Scholar at the ICR. 
She is a member of the Board of Discover Financial Services and serves on the audit committee. 
She is also on the Board of Navigant Consulting, Inc. and serves on the nominating and 
governance and on the compensation committees. Prior to her current roles, she was 

 

1 “2010 Spencer Stuart Board Index,” Spencer Stuart, accessed April 29, 2011, 
  http://content.spencerstuart.com/sswebsite/pdf/lib/SSBI2010.pdf.  
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appointed by President Bush to serve as the Under Secretary for Economic Affairs at the U.S. 
Department of Commerce from 2006 to January 2009. In that role, she served as the principal 
economic advisor to the Secretary of Commerce and oversaw two major Federal statistical 
agencies. She was also the Secretary's designated Board Representative to the Pension Benefit 
Guaranty Corporation (PBGC), where she was actively involved in PBGC investment policy and 
corporate governance matters. 

 

The panelists were the following: 
 

Alan Beller is a Partner with Cleary Gottlieb Steen & Hamilton LLP. Mr. Beller advises senior 
officials of U.S. and non-U.S. entities on a wide variety of complex securities, corporate 
governance and corporate matters. As the SEC’s Director of the Division of Corporation Finance 
and as Senior Counselor to the Commission (January 2002 - February 2006), he led the Division 
in producing the most far-reaching corporate governance, financial disclosure and securities 
offering reforms in Commission history, including the implementation of the Sarbanes-Oxley 
Act’s corporate provisions, adoption of corporate governance standards for listed companies 
and successful completion of comprehensive securities offering reforms. Mr. Beller is a 
member of the Board of Directors of The Travelers Companies, Inc. and a member of the Board 
of Overseers of the University of Pennsylvania Law School. 

 

The Hon. Cari Dominguez is a Corporate Director with Manpower, Inc. and the Calvert SAGE 
Fund, and former Chair of the Equal Employment Opportunity Commission (EEOC). She has 
also served in the U.S. Department of Labor in roles including Assistant Secretary of Labor for 
Employment Standards and Director of the Office of Federal Contract Compliance 
Programs. Her corporate experience includes various senior human resources positions at Bank 
of America, including Director of Executive Programs. She was also a partner and Director at 
two globally recognized executive search firms, serving in their financial services, human 
resources, and corporate Boards practices. Ms. Dominguez is also a trustee of Loma Linda 
Medical Center and Loma Linda University. She has served on numerous nonprofit Boards, 
including the Leadership Foundation of the International Women’s Forum, and the Human 
Resources Planning Society. 

 

Julian Ha is a member of Heidrick & Struggles, the global Executive Search firm. Julian 
spearheads the firm’s Government Affairs practice and places senior-level executives and Board 
members into public and private companies across all industries. Julian is a member of the 
Board of Directors of China Recycling Energy Corporation (CREG), a NASDAQ-listed, clean tech 
company.  He Chairs CREG’s Compensation Committee and is a member of its Audit 
Committee. Julian also serves on the International Boards of London Business School and the 
University of London’s School of Oriental and African Studies. Julian is a Member of the 
National Committee on US-China Relations and is Treasurer of CALPAC, a Political Action 
Committee. 
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Donald Peterson is the former Chairman and CEO of Avaya Inc. and former CFO of Lucent 
Technologies Inc. He is a member of the Board of Directors of the Teachers Insurance and 
Annuity Company (TIAA of TIAA-CREF), the Sanford C. Bernstein Fund, Committee for Economic 
Development, Worcester Polytechnic Institute and sits on the Boards of several small 
companies. 

 

Discussion 
 

The panel discussed what diversity means and why it matters. There was general agreement 
that diversity means having sufficient viewpoints and expertise to provide effective oversight 
and direction to the company. Further, social, political, gender, and ethnic diversity contribute 
to a diversity of viewpoints and a different perspective. Diversity can be reflected in different 
points of view or individuals’ traits. The panel emphasized that two important traits for Boards 
are doggedness and skepticism. 

 
The type of skill sets and experiences needed by Board members varies by company. The 
specific value gained from Board diversity depends on the particular situation of each firm. For 
example, different skills and expertise are needed for mature versus new companies, for 
companies that are growing and expanding, and for companies entering new markets or 
adopting new business strategies. Ethnic, race and gender diversity also helps companies better 
understand diversity in their workforce and customer base. For example, minorities on the 
Board may be more sensitive to the mentoring and promotion of other minorities in 
management. 

 

The discussion then turned to how Boards take diversity into account when evaluating existing 
and new Directors. Given the typical size of Boards and the variety of requirements -- financial 
experts, compensation expertise, understanding of the business strategy and markets, 
regulatory knowledge, etc. along with diversity by gender, race, ethnicity, geography – how do 
Boards prioritize these needs? 

 
The point was made that, as a practical matter, changing the composition of the Board is a slow 
process. Board seats do not turn over very frequently. However, when Board seats are open, 
Nominating Committees are increasingly focusing on what characteristics are needed to fill in 
the “expertise” gaps of their existing Board. The panel agreed that it is incumbent on 
Nominating Committees to push the diversity factors in Board searches. While in the past there 
may have been constraints resulting from a limited pool of qualified women and minorities that 
is no longer the case. Tone at the top is very important in this regard. 

 
Nevertheless, getting qualified candidates that add real diversity on the radar screen of 
Nominating Committees is still a challenge. In addition to having the right credentials, the 
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potential Board member needs to have the right references, networks, and chemistry to be 
seriously considered for a Board membership. These are very subjective components that 
influence the selection process. 

 
Given that challenge, the panel discussed whether quotas are appropriate. Several European 
and other countries have, or are considering legislating, a minimum number of women on 
public company Boards. While the panel generally believed that affirmative actions by Boards 
and Nominating Committees are needed to increase Board diversity, they did not necessarily 
believe that quotas should be imposed. 

 

Conclusion 
 

The overall theme of the panel was that gender/ethnic/race diversity is an appropriate goal for 
Boards. Diversity can be justified for moral reason, i.e., a basic fairness of opportunity for all 
types of people. However, even more important, are the business reasons: a diverse Board will 
make better decisions. Boards have a common objective of strong performance for their 
company, and they have chemistry in how they work together. Adding someone new will 
always alter that chemistry, and greater diversity will make that challenge even greater. 
However, a healthy tension is an important condition if Boards are to be productive and add 
value. A diverse Board could mean that the management team could be challenged more 
often, or in different ways, but a good CEO would see the benefit of such challenges. 
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3. Directors Responsibility for Risk Management after Dodd-Frank 
 

On November 3, 2011, the ICR conducted its third program on Challenges in Corporate 
Governance: Directors responsibility for Risk Management after Dodd-Frank. 

 

Background 
 

The focus of Boards on risk management has been growing in the past decade, especially 
after the accounting scandals at companies such as Enron and WorldCom. That growth was 
boosted after the recent financial crisis and the resulting enactment of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act in 2010. Dodd-Frank requires certain large 
financial institutions to have a designated Risk Committee of the Board. In the context of 
Boards’ enhanced focus on risk oversight, the program focused on both the external 
expectations regarding Directors’ role in risk management as well the practical aspects of 
what actually happens in the Boardroom. 

 
The program had two consecutive panels. The first panel covered the perspective from 
outside the Boardroom, and addressed the role of Directors in risk management from the 
viewpoint of a regulator, an attorney, and a researcher. The second panel addressed the 
Directors’ role from inside the Boardroom, including two Board Directors, an auditor, and a 
Chief Risk Officer. 

 

The panelists were the following: 
 

John Buchman is Vice President, General Counsel and Corporate Secretary of E*TRADE Bank. 
Prior to joining the Bank in November 2000, John spent his entire legal career working as a 
banking attorney in Washington, DC both in private practice and with the government. John has 
been a member of the adjunct faculty of The George Washington University Law School and has 
taught banking law and financial regulatory reform classes there since 1991. Last year, John was 
named Chair, of the Advisory Board of the law school’s Center for Law, Economics & Finance. 
He is an active member of the American Bar Association’s Banking Law and Consumer Financial 
Services Committees, currently serving as Chair of the Banking Law Committee’s In- House 
Counsel Subcommittee, and he also serves a director of Congressional Bank in Bethesda, MD. 

 
Patrick M. Parkinson is Director at the Federal Reserve Board’s Division of Banking 
Supervision and Regulation since October 2009. The division develops regulatory policy 
and oversees the supervision of state member banks, bank and financial holding companies, 
and 
U.S. branches and agencies of foreign banks. During the first half of 2009, Mr. Parkinson 
served as Counselor to Treasury Secretary Geithner and played a leading role in development 
of the Administration’s proposals for reforming financial institutions and markets. Previously 
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Mr. Parkinson was Deputy Director of the Board’s Division of Research and Statistics, with 
responsibility for oversight of the micro-financial functions of the Division. In addition, from 
1993 until 2009 he was the principal staff advisor to the Board’s Chairman on issues 
considered by the President’s Working Group on Financial Markets. 

 

Stasia D. Kelly is a Partner at DLA Piper and former Vice Chairman and General Counsel of AIG, 
MCI/WorldCom, Sears and Fannie Mae. She is the former Vice Chairman of American 
International Group (AIG), a role she held until the end of 2009. In this role, she was responsible 
for the global legal, compliance and regulatory functions, government relations, 
communications, corporate affairs and human resources. She serves as a director of Owens- 
Illinois, the world’s largest manufacturer of glass packaging, and Huntington Ingalls Industries, 
builder of more ships in more ship classes than any other U.S. naval shipbuilder. She also serves 
as a Trustee of the Carey School of Business at John Hopkins University. Ms. Kelly is on the 
Advisory Board of the Rock Center for Corporate Governance at Stanford University. 

 
Thomas H. Stanton is an Adjunct Professor at Johns Hopkins University Center for Advanced 
Governmental Studies. Mr. Stanton is a Fellow of the National Academy of Public 
Administration and a former member of the federal Senior Executive Service. 
He recently served on the staff of the Financial Crisis Inquiry Commission where he was a 
lead staffer on governance and risk management. He reviewed financial firms including four 
that had withstood the crisis and eight that had not, including interviews with CEOs, risk 
officers, mortgage executives, traders, and others. Mr. Stanton is author of a forthcoming 
book, Why Some Firms Thrive While Others Fail: Governance, Management, and the 
Financial Crisis (Oxford University Press, forthcoming, 2012). His publications on government 
and the financial markets include two books on Government-Sponsored Enterprises. 

 

The second panel was the following: 
 

The Hon. Cynthia A. Glassman is Senior Research Scholar at the ICR. She is a member of the 
Board of Discover Financial Services and serves on the audit committee. She is also on the 
Board of Navigant Consulting, Inc. and serves on the nominating and governance and on the 
compensation committees. Prior to her current roles, she was appointed by President Bush to 
serve as the Under Secretary for Economic Affairs at the U.S. Department of Commerce from 
2006 to January 2009. In that role, she served as the principal economic advisor to the 
Secretary of Commerce and oversaw two major Federal statistical agencies. She was also the 
Secretary's designated Board Representative to the Pension Benefit Guaranty Corporation 
(PBGC), where she was actively involved in PBGC investment policy and corporate 
governance matters. 

 
The Hon. Mary Bush is Founder and President of Bush International. Ms. Bush currently 
serves on the boards of Discover Financial Services, ManTech International, Marriott 
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International, Inc. and The Pioneer Family of Mutual Funds. She has served three U.S. 
Presidents as the U.S. Government’s representative on the International Monetary Fund 
Board during the Latin Debt Crisis; head of the Federal Home Loan Bank System during the 
Savings & Loan cleanup; and, board member of Sallie Mae. She is a member of a Kennedy 
Center Community Advisory Board and serves on the Board of Governors of the Investment 
Company Institute and the Governing Council of the Independent Directors Council for mutual 
funds nationwide. Her Board Committee work includes chairing or serving on audit, Finance, 
Governance and Compensation Committees. 

 

Mike Mancuso is Corporate Vice President and Chief Financial Officer for CSC. Mr. Mancuso is 
responsible for CSC’s financial operations, including the offices of Controller, Treasury, Internal 
Audit, Investor Relations, Tax, Corporate Shared Services and Supply Chain Management. He 
previously served as Senior Vice President and CFO of General Dynamics Corporation; as Vice 
President and CFO of the commercial jet engine business at Pratt & Whitney Group, United 
Technologies Corporation; and in various senior financial management positions with the 
General Electric Company. He currently serves as a Director of two NYSE listed companies, 
SHAW and SPX, and chairs the audit committees of both. 

 
Gregory G. Weaver is Vice Chairman of Deloitte LLP. Mr. Weaver serves as Advisory Partner for 
a number of significant clients and most recently, he served as Global Lead Client Service 
Partner for Morgan Stanley & Co, Inc. He is a member if the Board of Directors at Deloitte LLP 
and member of the Governance Committee, Partner Earning and Benefits Committee, and 
Elected Leaders Succession Committee (chairman). He serves as Advisory Partner for a number 
of significant clients, including International Paper, KKR, Parker-Hannifin, Procter & Gamble, 
and Pepsi Bottling Company. Mr. Weaver served as National Managing Partner for Deloitte’s 
largest business, Audit and Enterprise Risk Services (AERS) and has significant experience in 
mergers, acquisition, and dispositions and the attendant operational control, and reporting 
challenges. 

 

Andrew Kuritzkes is Executive Vice President and Chief Risk Officer for State Street 
Corporation. Mr. Kuritzkes is responsible for leading the company’s risk management 
function globally.  Prior to joining State Street in 2010, Mr. Kuritzkes was a partner of  
Oliver Wyman and led the firm’s Public Policy practice in North America. Formerly, in his 
role at Oliver, Wyman & Company, he worked extensively with organizations, at the board 
and senior executive levels, on developments in finance and risk management. He is also a 
member of the Financial Advisory Roundtable of the Federal Reserve Bank of New York. 

 

Discussion 
 

The program started with an overview of the Federal Reserve’s expectations regarding risk 
management as well as lessons learned from the financial crisis, changes resulting from the 
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Dodd-Frank Act, and what the Fed plans to do going forward. Overall, the Fed expects Boards 
of financial institutions, along with management, to set the tone at the top and establish a firm- 
wide culture. The Board is expected to express its tolerance for risk. To be effective in its risk 
management oversight role, the Board as a whole should have sufficient knowledge to 
understand the information provided concerning the institution’s risk and how it is being 
managed. One of the lessons learned f r o m the financial crisis was that, in some cases, the 
directors did not have a good understanding of the risks of the business – or even a good 
understanding of the business. 

 

As a result of Dodd-Frank, certain large financial institutions must now have a Board Risk 
Committee. There is also an increased focus on the role of risk in incentive compensation. 
The Fed is more focused than in the past on b u s i n e s s strategies and the risks in the 
business. “Following the money” enables a better understanding of the risks of the business 
and how they are managed. Stress testing has become an important tool in helping the Fed 
evaluate institutions’ capital plans. Examiners are increasing their engagement with Boards, 
including with independent directors. The Fed can and does look across firms to gain an 
understanding of effective risk management practices. 

 
The discussion then turned to lessons learned from the accounting scandals and recent 
financial crisis. Over the past 15 years or so, Corporate Governance has received increasing 
attention, and is now seen as the framework of principles by which companies will live. This 
framework has to be implemented by people – “human beings.” The general view was that 
the tone at the top set by Boards and senior management is critical to effective risk 
management at companies. Key points made were: 

• Financial companies that weathered the financial crisis were those with strong 
governance, good management, good systems, and successful strategies. 

• To be effective in their risk oversight role, Boards need both knowledge of the business 
and an understanding of risk. Expertise of Board members is particularly important at 
large complex organizations. Countervailing points of view and constructive dialogue 
between Boards and management are important in making major decisions. 

• Boards are accountable for the way senior executives are compensated. In that regard, 
Boards should be clear on what behavior they are trying to incent. 

• Board members should have access to senior management to get the information they 
need to effectively carry out their role. A CEO who does not want independent 
directors to have such access – or is overbearing or distracted - is a red flag. 

• Companies should be transparent with their regulators in order to be credible. 
• A key challenge for Boards and management is the “herd mentality.” It is hard to do 

something different when everyone else is apparently successful, or when the firm itself 
is doing well, or appears to be doing well. 

 

The program then shifted to a discussion of the practical aspects of risk management by the 
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two directors, the a u d i t partner, and the Chief Risk Officer. Several of the key themes raised 
by the first panel were reiterated by this panel. 

 
The first topic was how Boards are organized to manage risk. While there are various 
structures depending on the size and nature of the company, for example, a combined audit 
and risk committee of the Board, a separate risk co m m i t t ee , or a robust enterprise risk 
management system overseen by the Board; the important point is to make sure that all 
risks are covered and that the Board understands how risks are being addressed within the 
company. 

 
The biggest change in recent years is the increased focus on and discussion of all risks at the 
Board and Committee level. The range of risks discussed includes financial, liquidity, 
operational, reputation, strategic, etc. Following the money and understanding how people are 
incentivized is important to understanding the risks. 

 

The difference between financial companies and others was raised. In particular, risk was 
seen as the “cost of g o o d s sold” at financial companies, where the risk/return tradeoff is 
the key to profits. In other companies, the t r a d e o f f is between risk and the cost of 
controlling it. As a result, Boards of financial firms need special attributes. 
It was also noted that risks in financial companies are more quantifiable, for example, by 
setting tolerance levels f o r credit risk or though stress testing. While other companies have 
to focus on obtaining necessary financing, that i s  typically not their biggest risk. For 
example, the biggest risks for an airline are safety and the cost of fuel. 

 
The discussion then turned to the information a Director needs to be comfortable that risk is 
being managed appropriately and aligned with the Board’s risk management appetite. The 
panelists agreed that there has been an e v o l ut i on , or even a revolution, in Boardroom 
practices in the last 10 to 15 years. While previously Boards tended to be passive, “old boy” 
networks, that has changed. Now, expectations for Directors have increased. As a result, 
potential Directors should do significantly more due diligence before they join a Board. A 
dominating or controlling C E O is a red flag. Directors should have sufficient background in 
business or technical expertise to enable them to be perceptive enough to understand 
whether they are getting shallow information. Auditors should be aware as w e l l . Separate 
executive sessions in the Audit Committee with the external auditor, the internal auditor, the 
chief risk officer, and the chief financial officer should help the Directors discern if there is a 
problem. Simply put, as long as Board members have the strength of character and the will, 
they can get the information they need. Being timid or hesitant is too much of a risk for 
Board members. 

 
The type of information that Boards receive has been changing as well. Anticipating “tail 
risk,” or what happens when the impossible becomes possible, is being discussed more by 
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Boards. Further, too much information is almost as bad as too little. The Board needs to 
focus on what really matters, for example, the 10-12 key risk sensitivit ies,  stress testing, 
“what-if” scenarios, and “following the money.” Nevertheless, there is a limit to how deep 
the Board should go, given its oversight role, and can go, given that Boards only meet a few 
times a year. 

 

It was pointed out that no matter how well risk is managed by the company or overseen by 
the Board, a “disaster’ can happen. When that happens, the Board should step back and 
take an independent look at what caused the failure: Was the risk assessment incorrect? 
Was this risk not considered? Was the process insufficient? Were there implementation 
issues? Were people not executing or informing appropriately? Once the problem is 
diagnosed, the Board should make sure that processes, procedures, and controls are 
appropriately remediated. 

 
Finally, there was a discussion about the incentives Boards have to oversee risk effectively. 
The positive incentives a r e Directors’ fiduciary responsibility to shareholders and their own 
reputations. The negative incentives are the i m p a c t of a significant negative event or 
scandal as evidenced by the aftermath of events at companies such as E n ro n , WorldCom, 
Lehman, and most recently MF Global. The threat of lawsuits and regulatory action, time 
spent in depositions and potentially in court, financial impacts, and the taint associated with 
being on the Board changes the lifestyles and reputations of those Directors for a very long 
time. 
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4. The Role of Corporate Directors in Executive Compensation 
 

On April 11, 2012, the ICR conducted its fourth program on Challenges in Corporate 
Governance. In this continuing series, our distinguished panel focused on the role of Corporate 
Directors in setting executive compensation. 

 
Background 

 
Lisa Fairfax, the Leroy Sorenson Merrifield Research Professor of Law at GW, moderated the 
panel. Professor Fairfax's scholarly interests include corporate governance matters, 
shareholder activism, fiduciary obligations, Board diversity, and securities fraud. Professor 
Fairfax has authored a book entitled, Shareholder Democracy: A Primer on Shareholder Activism 
and Participation, and is a contributing author on a book focusing on the legal, social, and 
ethical implications of the Martha Stewart case. 

 
The panelists were the following: 

 
Veronica Biggins is Managing Director of Diversified Search and leads the Board Practice for 
Diversified Search and is an active member of the Financial Services Industry and 
Education/Not-for-Profit practices. Veronica served as Assistant to the President of the United 
States and Director of Presidential Personnel under William Jefferson Clinton. She was 
responsible for selecting and hiring all political appointees within the federal government. 

 

Mark Carey is Senior Advisor of the Division of International Finance at the Federal Reserve 
Board is also co-director of the National Bureau of Economic Research’s Risks of Financial 
Institutions Working Group, which is a mixed group of academics and financial professionals 
that focuses on risk management at financial firms. Much of Dr. Carey’s recent work has been 
on risk-taking incentives associated with employee compensation practices in the financial 
services industry and on issues related to systemic risk. 

 

The Hon. Harvey Pitt is the Chief Executive Officer of Kalorama Partners and previously served 
as the twenty-sixth Chairman of the United States Securities and Exchange Commission. In that 
role, from 2001 until 2003, Mr. Pitt was responsible, among other things, for overseeing the 
SEC’s response to the market disruptions resulting from the terrorist attacks of 9/11, for 
creating the SEC’s “real time enforcement” program, and for leading the Commission’s 
adoption of dozens of rules in response to the corporate and accounting crises generated by 
the excesses of the 1990s. 
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The Hon. Gail Wilensky is an Economist and Senior Fellow at Project HOPE, directed the 
Medicare and Medicaid programs and served in the White House as a senior adviser on health 
and welfare issues to President George HW Bush. She also served as the first chair of the 
Medicare Payment Advisory Commission. Her expertise is on strategies to reform health care, 
with particular emphasis on Medicare, comparative effectiveness research and military health 
care. 

 

The topic was chosen in light of the recent financial crisis and the issues about executive 
compensation that arose in the aftermath. However, concerns regarding corporate directors’ 
role in determining executive compensation date back to at least the 1930s, and more recently 
to the public outrage over payments to Michael Ovitz when he was fired after his short tenure 
as President of Disney in 1997. 

 
Current concerns about executive compensation revolve around the absolute level of 
compensation as well as the widening gap between CEO compensation and average workers’ 
salaries. These concerns were heightened during the financial crisis, especially with respect to 
the apparent disconnect between compensation and performance at some large financial 
institutions. 

 

Because of these concerns, there has been a movement to assure that Corporate Directors set 
executive compensation at appropriate levels without undue risk and without negative 
unintended consequences. Regulatory initiatives to deal with the issue include: 

• Provisions in the Troubled Asset Relief Program (TARP) to set the compensation for 
senior management levels at companies receiving TARP funds. 

• SEC rules requiring public companies to disclose top management compensation and to 
give shareholders an advisory vote on ‘Say on pay’. 

• Dodd-Frank requirements that members of Board Compensation Committees be 
independent directors, i.e. not management. 

• Federal Reserve initiatives to encourage major financial institutions to take into account 
risk-taking incentives and opportunities in establishing compensation at all levels in their 
organization. 

 

Boards of Directors must act in their fiduciary capacity on behalf of shareholders in setting 
compensation for senior executives. These Board responsibilities are set by the states, not the 
federal government, and include: 

• The duty of care, which means the directors must have a process that provides them 
with sufficient information to make a fully informed decision and a decision that does 
not waste corporate assets; as well as, 
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• A duty of loyalty, which means the directors must act in the best interest of the 
corporation, not their own self-interest. For that reason, it is important that the 
compensation process be overseen by independent directors. 

 

Discussion 
 

With this background, the discussion turned to the challenges Board Members, and especially 
Compensation Committee members, face in establishing executive compensation. 

 
A major challenge is that a Board member’s role is not full-time and is not management. As 
hardworking and well-informed as they may be, Board Members do not and cannot know 
everything management knows. To overcome this challenge, Board’s need to be clear on what 
they expect executives to do and how to judge fairly compensation in return: 

• What does the job entail? What are the components of the job? 
• What are various components worth? 
• What are agreed upon standards on which performance can be measured? 
• How to develop measurements – both quantitative and qualitative - that are not 

susceptible to manipulation by management? 
• Under what circumstances will “clawbacks” of compensation be expected, e.g., material 

restatements? 
 

In addition to the internal analysis, an understanding what peers are paying provides important 
context. In this regard, compensation consultants can help the Board choose appropriate peers 
for comparison and keep the Board apprised of trends in compensation practices. It is critical, 
however, that the consultant be chosen by the Board and beholden to the Board, not to 
management. 

 
Another challenge is the structure of the compensation package. The structure covers both the 
type of compensation and the time period. Forms of compensation are cash salary and bonus, 
pension contributions, stock grants, restricted stock grants, performance stock units, stock 
options and possible severance or change in control payments. The time frames include short, 
intermediate, and longer-term performance periods. The nature and timing of the package 
affects incentives. Further, it can result in misleading optics. For example, companies must 
disclose the current expected value of stock options that cannot be exercised for several years 
and, in fact, may never be worth anything. In addition, bonuses paid this year for good 
performance in earlier years, may seem inappropriate if this year’s performance is weak. 

 
Determining an appropriate “clawback” policy is a new challenge. Clawbacks are a recoupment 
of certain incentive compensation. The Dodd-Frank Act expanded the limited clawbacks 
legislated under the Sarbanes-Oxley Act. Now, listed companies must develop and disclose 
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policies to clawback incentive based compensation from current and former executive officers 
if the company has a restatement resulting from erroneous financial reporting under the 
securities laws. The law has a three-year look back period for determining the amount of the 
payments to be recouped. 

 

Probably the most difficult challenge is how to make compensation for performance 
operational. While “pay for performance” sounds terrific in principle, implementing it is difficult 
in practice. Typical packages have a moderate cash salary with a bonus target based on the 
expected performance (e.g., revenue growth, earnings per share, etc.), a higher bonus if a 
“stretch” goal is reached, and no bonus unless a minimum threshold is reached. Usually, there 
is a mix of objective and subjective factors that are targeted for bonus purposes. One difficulty 
is choosing the factors that will align the executives’ compensation with the intent of 
shareholders over the short and longer terms. Another difficulty is knowing if the expected 
level, the stretch level, and the threshold level are realistic, or understated in a way that gives 
management an advantage. For example, if the target is shareholder return: is absolute return 
appropriate even if the whole stock market rises, or is return relative to peer companies a more 
appropriate target? In this regard, Boards must have a constructive relationship with 
management, and the audit, risk and compensation committees should work in partnership to 
make sure the compensation targets and levels are appropriate. 

 
Conclusion 

 
In general, the panel felt that Boards seem to be moving in the right direction. While there will 
always be ‘bad actors,’ Boards and management appear to be more sensitive to the optics on 
compensation and are trying to do the right thing. Board service requires serious time, effort 
and availability, and Board directors, for the most part, take their fiduciary duties to 
shareholders very seriously. 
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5. The Role of Corporate Directors in CEO Succession 
 

On November 28, 2012, the ICR conducted its fifth program on Challenges in Corporate 
Governance. In this program in ICR’s continuing series, our distinguished panel focused on the 
role of Corporate Directors in planning for CEO Succession. One of the most important 
responsibilities of a Corporate Board is developing a succession plan for the CEO, both for the 
long-term and for emergencies. The panel discussed how Boards carry out the role in practice, 
what they consider, and how they organize to have an effective process and outcome. 

 

Background 
 

The Hon. Cynthia Glassman moderated the panel. She is, Senior Research Scholar at the ICR. 
She is a member of the Board of Discover Financial Services and serves on the audit committee. 
She is also on the Board of Navigant Consulting, Inc. and serves on the nominating and 
governance and on the compensation committees. Prior to her current roles, she was 
appointed by President Bush to serve as the Under Secretary for Economic Affairs at the U.S. 
Department of Commerce from 2006 to January 2009. In that role, she served as the principal 
economic advisor to the Secretary of Commerce and oversaw two major Federal statistical 
agencies. She was also the Secretary's designated Board Representative to the Pension Benefit 
Guaranty Corporation (PBGC), where she was actively involved in PBGC investment policy and 
corporate governance matters. 

 

The panelists were the following: 
 

Julie Howard became CEO of Navigant Consulting in March 2012 and is a member of Navigant’s 
Board of Directors. She previously served as President beginning in 2006 and Chief Operating 
Officer beginning in 2003. Ms. Howard is a member of the Board of Directors for Kemper 
Corporation and a member of the Foundation Board for Children’s Memorial Hospital. She 
formerly served on the Board of Directors for the Association of Management Consulting Firms, 
the Dean’s Advisory Board of the Business School at the University of Wisconsin-Madison, and 
the Board of Governors for the Metropolitan Planning Council in Chicago. Ms. Howard is a 
champion of women’s leadership development and is a founding member of the Women’s 
Leadership and Mentoring Alliance (WLMA). 

 
Nels Olson joined Korn/Ferry in 1993 after a successful career in public relations and 
government service. Prior to joining the Firm, he was with the public relations firm Fleishman- 
Hillard, Inc. Previously, Mr. Olson gained experience in executive search when he was on the 
staff of the White House in the Office of Presidential Personnel. Mr. Olson is a board member of 
the Meridian International Center and the Wolf Trap Foundation for the Performing Arts, a 
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Trustee for the Committee for Economic Development and a member of the Federal City 
Council and The Economic Club of Washington, D.C. 

 
Anthony Santomero is a former President of the Federal Reserve Bank of Philadelphia. He holds 
the title of Richard K. Mellon Professor Emeritus of Finance at the Wharton School of the 
University of Pennsylvania. Dr. Santomero serves on the Boards of Citigroup, Renaissance 
Reinsurance Company Ltd, the Penn Mutual Life Insurance Company, and the Columbia Funds 
mutual fund family. At Citi, he is chair of the lead bank subsidiary, Citibank NA, and the Risk 
Management and Finance Committee and is a member of the Audit and Executive Committees. 
At Penn Mutual, he serves on the Executive and Nominating Committees. At RenRe, he is chair 
of the Investments and Risk Management Committee. 

 
In recent years, we have seen increasing scrutiny by the media, shareholders, and other 
stakeholders of the Board’s role in CEO succession. For example, there have been numerous 
articles over the past few months about Hewlett Packard’s CEO turnover; HP has had four CEO’s 
since 2005. In addition, a recent Wall Street Journal article reported that Groupon’s Directors 
were going to meet that week to discuss whether to begin a search for a new CEO. Such a story 
is surprising, since these deliberations are meant to be confidential. Further, the accounting 
scandals of ten years ago, including those at Enron and Tyco, resulted in much concern about 
so-called “Imperial CEO’s,” who kept their Boards in the dark about potential risks and red flags. 

 
Clearly, getting the right CEO takes time, effort, and focus, but with so many other issues on 
Directors’ plates, making CEO Succession planning a priority is challenging. 

 

Discussion 
 

The panel first addressed how CEO succession planning is organized by Boards. Typically, either 
the Compensation Committee or the Nominating and Governance Committee of the Board 
plays a role, but ultimately, the full Board is responsible for the CEO succession plan. CEO 
succession is viewed as part of an entire Human Resources process by the Board, which 
includes review of compensation for key personnel, “depth of bench” and identification of 
future leaders. 

 

There are two distinct questions to be addressed in the CEO succession planning process. One is 
whom will the Board choose in an emergency situation, the scenario in which the current CEO 
gets hit by the proverbial truck. In this case, the Board may have an internal CEO successor in 
mind or may plan on an interim solution, such as putting the Executive Chairman or Lead 
Director in the role temporarily until a new CEO is identified. 
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The other question is the longer-term plan for replacing the current CEO in an orderly transition 
at the appropriate time. While this is one of the most important responsibilities of the Board, it 
often gets pushed aside as the Board needs to address other, more pressing, issues. 
Nevertheless, best practice suggests that the CEO succession planning process should begin as 
soon as a new CEO comes on board. 

 

The Board’s role should be ongoing, with Directors having the opportunity to meet senior 
management several levels down and to understand how the company is developing 
leadership. This includes both formal and informal settings, such as having senior management 
give presentations to the Board as well as, for example, including them at Board dinners. 
However, these interactions are typically limited to the five or six times a year that the Board 
meets in person. At least once a year, the Board should have a formal succession review on its 
agenda to assess likely CEO candidates as well as succession plans for other key management 
personnel in the context of the firm’s strategy. 

 
In addition to limited time, there are other impediments to developing an effective succession 
plan. In reality, the current CEO may be reluctant to develop his or her own successors. Further, 
the Board may not want to deal with the internal competition that is likely to result if the Board 
sets up a “horse race” among two or more internal candidates. Even when successors are 
identified, the process may not be orderly. The chosen successor may leave or the firm’s 
situation may change. As a result, while most new CEOs are drawn from inside the firm, when 
the time actually comes to replace a CEO, the Board may have to, or choose to, look for an 
external candidate. A key question is what the Board is looking for in a CEO given its current 
situation and strategy. The directors may determine that they are looking for someone with 
attributes similar to the CEO who is leaving, or they may prefer someone with a different vision 
and experience. 

 
When the decision is made to look externally, the Board must then decide whether to identify 
candidates through their own network or retain the services of an Executive Search firm. There 
was general consensus on the panel that using an executive search firm expands the pool of 
potential candidates and facilitates the process. Candidates identified by Board members can 
be funneled into the process. 

 
Typically, the Board sets up a search committee of three or four directors to undertake the 
review of the identified candidates and develop a short list. Ultimately, all Board members 
would meet with the likely candidate or candidates. The process requires discretion. Normally, 
candidates do not want the fact that they are being considered for another position to be 
public knowledge; they do not want to be perceived as “in play.” Nor do current CEOs want 
their planned departure known until formally decided upon. In that regard, the panel had a 
discussion regarding the article, mentioned above, about Groupon. The view was that that 
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someone was trying to “stir something up,” and that it was inappropriate to have made public 
the fact of the pending Board discussion. However, the panel also acknowledged that the “GE 
model” -- in which the company has a visible process in which certain business leaders are in a 
“horse race” for the CEO position -- has proved effective for GE. 

 

In response to a question regarding how the Board balances the various skills of a new CEO, for 
example, the ability to communicate well with external stakeholders versus the hands on ability 
to run the company, the general view was that the Board has to consider the whole 
management team and make sure the new CEO has good support from others with 
complementary skills on the team. Further, the “onboarding” process is critical to making sure 
the CEO gets off to a successful start. The Board’s expectations for the new CEO must be clear, 
and there must be continuing dialogue between the Board and CEO to be sure expectations are 
being met. As the panel agreed, the new CEO does not want to fail and the Board does not 
want to repeat the process for the foreseeable future. All of their reputations are at stake. 
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6. The Role of Corporate Directors in Setting the Tone at the Top 
 

On April 15, 2013, ICR conducted its sixth program focusing on the role of Corporate Directors 
in setting the tone at the top of their companies. 

 

Background 
 

The Hon. Cynthia Glassman moderated the panel. She is, Senior Research Scholar at the ICR. 
She is a member of the Board of Discover Financial Services and serves on the audit committee. 
She is also on the Board of Navigant Consulting, Inc. and serves on the nominating and 
governance and on the compensation committees. Prior to her current roles, she was 
appointed by President Bush to serve as the Under Secretary for Economic Affairs at the U.S. 
Department of Commerce from 2006 to January 2009. In that role, she served as the principal 
economic advisor to the Secretary of Commerce and oversaw two major Federal statistical 
agencies. She was also the Secretary's designated Board Representative to the Pension Benefit 
Guaranty Corporation (PBGC), where she was actively involved in PBGC investment policy and 
corporate governance matters. 

 
The panelists were the following: 

 
Cindy Fornelli is Executive Director of the Center for Audit Quality (CAQ), a position she has 
held since the CAQ was established in 2007. She currently serves on the Financial Accounting 
Standards Board’s Financial Accounting Standards Advisory Council and the Securities and 
Exchange Commission Historical Society’s Board of Trustees, Class of 2014. She previously 
served on the National Association of Corporate Directors’ 2010 Blue Ribbon Commission on 
the Audit Committee and 2009 Blue Ribbon Commission on Risk Governance. Prior to joining 
the CAQ, Ms. Fornelli was the Regulatory and Conflicts Management Executive at Bank of 
America and the Deputy Director, Division of Investment Management of the U.S. Securities 
and Exchange Commission. 

 
Robert Kueppers is Managing Partner for Deloitte LLP’s Center for Corporate Governance. Mr. 
Kueppers leads the Center’s efforts to support Boards of directors and audit committees on a 
variety of governance and risk matters. Mr. Kueppers also serves as Senior Partner, Global 
Regulatory and Public Policy for Deloitte LLP. Mr. Kueppers is chairman of the Board of 
Directors of United Way of New York City; chair of the University of Minnesota’s Carlson School 
of Management Board of Overseers; a Board member of American Corporate Partners, a 
nationwide mentoring organization for United States veterans; a founding trustee and 
president of the SEC Historical Society; and a trustee of the Committee for Economic 
Development. He also helped create the Center for Audit Quality and since its inception in 2002 
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has chaired many committees and task forces with his peers and professional practice leaders 
from other national accounting firms. 

 
The Hon. Susan Phillips joined The George Washington University School of Business as Dean 
and Professor of Finance in July 1998. On June 30, 2010, she stepped down as Dean of the 
School and from the faculty the following year. Previously, she was a member of the Board of 
Governors of the Federal Reserve System from December 1991 through June 1998. Before her 
Federal Reserve appointment, Dr. Phillips served at the University of Iowa as Vice President for 
Finance and University Services and Professor of Finance in The College of Business 
Administration (1987 to 1991) and as Commissioner (1981 to 1983) and then Chairman (1983 to 
1987) of the Commodity Futures Trading Commission. She also serves on the Boards of 
Directors of the Kroger Company, the Chicago Board Options Exchange, and the National 
Futures Association as well as the Board of trustees of Agnes Scott College. She currently 
serves on the CFTC-SEC Joint Advisory Committee on Emerging Market Issues and on an 
Advisory Committee to the Comptroller General. 

 
The tone at the top refers to the corporate culture. While the concept is not new, it became 
particularly important for corporate Boards after the accounting scandals in the early 2000’s 
and the more recent financial crisis. 

 
The accounting scandals that occurred a decade ago have become shorthand for what 
companies should not do. While the facts of each case are different, the themes are similar. 
Enron, WorldCom, Tyco, Adelphia, and others manipulated earnings, misled and deceived 
investors, ignored or disdained critics -- leading to their own demise or diminution and to the 
implosion of one of the largest audit firms, Arthur Anderson. 

 
The more recent financial crisis raised questions about the ethics, improper financial incentives, 
and reckless risk taking in the financial services industry. 

 
As a result of the accounting scandals and the financial crisis, there has been a concern that 
fraudulent financial reporting practices and other potentially deceitful activities are associated 
with lack of integrity at senior levels of companies. Laws were enacted to prevent such 
activities – for example, certifications by the CEO and CFO regarding the integrity of financial 
controls were required by the Sarbanes Oxley Act (SOX). SOX also created the PCAOB – the 
Public Company Accounting Oversight Board, to improve auditor oversight. The more recent 
Dodd-Frank Act added whistleblower protections to the mix. 

 
It is clear that from the perspective of a company’s Board of Directors, its auditors and its legal 
counsel, an ethical culture set by the Board and senior management is an important component 
of a successful company. Getting the right tone is not easy, but with a firm’s reputation on the 
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line, effective Boards must take up the challenge. The panelists brought a range of corporate 
director, regulatory, audit, and legal expertise to the discussion. 

 
Discussion 

 
The panel started with a discussion of the role Boards play in making sure their company has an 
ethical culture. Although Boards approach this in different ways, and there is no “one size fits 
all” solution, several themes emerged. One is that it is important to be clear about what a 
company stands for, what its advertising and brand say about a company, whether it deals 
head-on in a crisis situation or attempts to cover it up. 

 
To be able to understand and influence the company’s culture, the Board must be effectively 
engaged in discussions on the strategy of the company. Further, the Board members should 
have access to and meet with employees at different levels of the company. Open and honest 
communication is critical. It is important to create an environment throughout the entire 
company in which issues can be raised. An example was given of the “rebooting” of WorldCom 
after its accounting fraud came to light. New management instilled a “no fear” culture in which 
employees were encouraged to raise concerns in order to fix systems and procedures that had 
enabled the fraudulent reporting. 

 

A particular challenge is to incentivize profitability without the unintended consequence of 
placing too much pressure on management to “make the numbers.” In this regard, the Board’s 
role is to make sure that incentives are in place to promote the right culture. Performance goals 
and compensation targets are an important tool in accomplishing this. In addition, the use of 
“clawback” provisions in compensation policies can create incentives that encourage managers 
and key employees to act in the long-term interest of the firm. 

 

The panel pointed out that improvements in corporate governance over the past 15 years or so 
have resulted in significantly more time and effort required to carry out all of the Board’s 
responsibilities. In order to make the best use of the limited time that Boards meet, Board 
committees have emerged as a way to efficiently focus on the key areas of oversight. For 
example, Audit Committees focus on the systems and practices in place to ensure accurate 
financial reporting. They hire the external auditor and expect the auditor to challenge 
management and raise concerns when warranted. Risk Committees, which are becoming more 
prevalent as Boards are becoming more focused on the risks inherent in the business, oversee 
the company’s approach to risk management, the extent of its “risk appetite,” and concerns 
raised by whistleblowers. Compensation committees oversee the setting of executive pay to 
make sure the right incentives, hiring practices, and training are in place to encourage 
performance that produces value for shareholders. Nominating and Governance Committees 
establish governance parameters for the Board and senior management and vet potential new 
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Board members. 
 

Further, in the U.S., Board membership has been moving toward more independent directors - 
i.e. those with no financial or other relationship with the company or management other than 
their Board role - and fewer inside directors. The independent directors bring a more diverse 
set of skills and perspectives to the Board and, especially, an independent perspective on 
oversight of management. The tradeoff is that Boards are moving away from directors with 
specific knowledge of the company and its industry. Therefore, it is incumbent on directors to 
learn the business and understand the factors that are important to its success. This becomes 
even more important as companies become more complex. Various ways of accomplishing this 
were mentioned, including reading the Board materials in advance and asking probing 
questions at the Board meetings, visiting locations other than headquarters, meeting with staff 
below senior management, and reading outside reports about the company and the industry. 

 
There were a number of questions from the audience. 

 
One participant asked about whether the role of Chairman and CEO should be separated. The 
panelists’ view was that, again, there is no “one size fits all, and it depended on the specific 
Board. 

 
Another question was the right size of Boards to be effective. There was general agreement that 
too large a Board is unwieldy, less candid and less effective, and too small a Board does not 
have sufficient bandwidth to deal sufficiently with all of the Board’s business. The general view 
of the panel was that around 8 to 12 members is an appropriate size. 

 
Another question was how Board members can deal with the challenges involved in 
establishing a unified culture within a company that operates in different countries or different 
lines of business, especially when there are different cultural norms. The panelists agreed that 
one cannot overstate the challenges this situation presents. The key is to get the message out 
regarding expectations and requirements, from top to bottom and horizontally. Vigilance by 
the general counsel, compliance officers, internal auditors and the business line managers 
themselves is important. If someone steps out of line, there must be swift, strong, and clear 
consequences. In addition, rewarding doing the right thing and making that known is important 
as well. An emerging best practice of sending “ethical ambassadors,” to various regions and 
offices was described. 

 
The concluding discussion was in response to a question about how a Board identifies and deals 
with bad behavior by the CEO. The view was that if the Board has been pressing management 
to do something, but management is not responding, the Board would begin to question 
managements’ willingness or capability to respond to the Board’s direction. The independent 
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directors would begin considering whether to replace the CEO or others in management. Their 
action would depend on the nature of the problem – something illegal would require quicker 
and stronger action than if the issue is a question of business judgment. Ultimately, the Board 
hires and fires the CEO. They may use outside consultants or a special committee to get to a 
resolution, but the Board’s reputation is on the line. Finally, if the issue was a difference 
between the Board and management on the appropriate tone at the top, the panelists all 
thought that the Board would prevail. However, they all thought that 15 years ago, their 
answer might have been different. 
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7. The Role of Corporate Directors in Dealing with Corporate Crises 

 

On October 21, 2013, this continuing series, focused on the role of Corporate Directors in a 
Corporate Crisis. 

 
Background 

 
The Hon. Cynthia Glassman moderated the panel. She is Senior Research Scholar at the ICR. 
She is a member of the Board of Discover Financial Services and serves on the audit committee. 
She is also on the Board of Navigant Consulting, Inc. and serves on the nominating and 
governance and on the compensation committees. Prior to her current roles, she was 
appointed by President Bush to serve as the Under Secretary for Economic Affairs at the U.S. 
Department of Commerce from 2006 to January 2009. In that role, she served as the principal 
economic advisor to the Secretary of Commerce and oversaw two major Federal statistical 
agencies. She was also the Secretary's designated Board Representative to the Pension Benefit 
Guaranty Corporation (PBGC), where she was actively involved in PBGC investment policy and 
corporate governance matters. 

 
The panelists were the following: 

 
Alan Beller is the executive director, Cleary Gottlieb Steen & Hamilton. His practice focuses on a 
wide variety of complex securities, corporate governance and corporate matters. Mr. Beller 
advises regularly senior officials of both U.S. and non-U.S. entities on these subjects, including in 
connection with SEC filings, corporate transactions and other corporate matters and public and 
private offerings of securities. Mr. Beller served as the Director of the Division of Corporation 
Finance of the U.S. Securities and Exchange Commission and as Senior Counselor to the 
Commission from January 2002 until February 2006. Among his accomplishments were the 
implementation of the corporate provisions of the Sarbanes-Oxley Act of 2002, the adoption of 
corporate governance standards for listed companies and the successful completion of 
comprehensive securities offering reforms. He is a member of the Board of Directors of The 
Travelers Companies, Inc. and a member of the Board of Overseers of the University of 
Pennsylvania Law School. 

 
John Olson is a founding partner of the Washington office of Gibson, Dunn & Crutcher. He 
represents business organizations in corporate governance, corporate securities, corporate 
finance and merger and acquisition matters. He has acted as special counsel for boards of 
directors and board committees on governance issues and in assessing shareholder litigation, 
responding to business combination proposals and conducting internal investigations. He has 
represented corporations, broker-dealer firms and individuals in Securities and Exchange 
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Commission and other federal agency investigations and regulatory matters. Mr. Olson is a 
member of the American Bar Association (ABA) Standing Committee on Government Affairs. 
Mr. Olson served (2000 – 2005) as Chairman of the ABA Business Law Section's Committee on 
Corporate Governance. Previously, he was Chairman of the ABA's Committee on Federal 
Regulation of Securities (1991-1995). He is a member of the Executive Council of the Securities 
Committee of the Federal Bar Association. He serves on the Board of Directors of the Frederick 

B. Abramson Memorial Foundation, a not-for-profit charitable organization that provides 
scholarships for disadvantaged high school graduates going on to college, and is an honorary 
board member of the Washington Performing Arts Society. 

 

Lawrence Trautman is an entrepreneur and professional corporate director, having held 
numerous corporate directorships in publicly traded and privately owned corporations engaged 
in such diverse industries as dairy processing, financial services, franchising and fast food, 
mortgage banking, publishing, software and information technology, oil & gas, social media, 
and others. He served as chairman of the committee of independent directors in the sale of 
Orange Julius, Inc. to International Dairy Queen. His other transaction experience includes: 
venture capital, real estate, public finance, and private debt and equity placement. 

 

The Hon. Laura Unger is a special adviser with Promontory Consulting. She provides clients with 
strategic advice about matters relating to the SEC, regulatory and legislative process. A former 
SEC Commissioner (and Acting Chairman) and Senate Banking Committee Counsel, Laura has 
unique insight into a wide range of challenges faced by clients. She currently serves as an 
independent director of two public companies: CA Technologies Inc. (since 2004, Chair, Risk and 
Compliance Committee) and CIT Group (since 2010, Chair, Governance Committee). She is a 
former director of Ambac Financial, MBNA, IQ Funds, Medical Office Properties (REIT) and 
Borland Software. 

 
Corporate Boards typically have several standing committees to deal with their responsibility to 
oversee the financial reporting, risk management, CEO succession, CEO and senior 
management compensation, and corporate governance. Further, the Board as a whole typically 
addresses corporate strategy issues. 

 

Corporate crises come in many varieties. Some have internal causes; some result from external 
events. There are examples of these crises in the newspaper almost daily. However, when a 
crisis hits, the Board cannot rely on routine processes. Rather, the Board needs a more time 
sensitive and intense approach in order to react quickly and appropriately to the immediate 
issue. 

 
Internally generated crises include financial issues, such as a significant loss or a potential or 
actual bankruptcy, for example, Lehman Brothers. Other internal issues are people related – a 
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CEO health or ethics issue, for instance – such as Apple or HP experienced, or a rogue trader 
like the one that brought down Barings. Crises can also result from possible illegal activities 
including fraud; Enron is a poster child for this. Antitrust issues such as the one that held up the 
merger of USAIR and American Airlines or a Foreign Corrupt Practices Act violation, for example 
at Siemens, are other possible causes of a crisis to be addressed by the Board. 

 

External events or pressures can cause a crisis as well. Potential or actual cyber-attacks can 
seriously disrupt or harm a business. A weather event, such as hurricane Sandy can cause acute 
unexpected problems. A significant shareholder activist, hostile takeover, or proxy fight could 
be seen as a crisis as well. 

 
Discussion 

 
Whatever the cause, the Board is expected to act quickly and effectively to mitigate the 
damage to the company. The panel discussion focused on how boards accomplish this. The 
panel discussed three hypothetical crises and addressed: 

• how Boards proactively plan to prevent or deal with a crisis, 
• how the Board learns about the crisis, 
• how they respond to the crisis – both with internal and external resources, 
• what pitfalls the Board may encounter in dealing with the crisis, 
• how they determine what and when to disclose and communicate, 
• how they resolve the crisis, and, 
• what is the follow-up after the crisis is resolved. 

 

Any resemblance to a real event was pure coincidence. The discussion was not meant to be 
about any particular company. 

 
The first hypothetical was an issue concerning the CEO, e.g., a significant health problem or an 
ethical issue. The panelists noted a key distinction between the health issue versus the ethics 
issue. In the former, the CEO may participate in the planning for the solution. In the latter, 
however, the CEO would be sidelined from the discussions. 

 
The panel laid out certain steps that should be taken before a crisis hits. The Board should have 
resources identified in advance to deal with possible issues. Also, the Board should have a short 
term and long term plan for CEO succession. Once the Board becomes aware of the crisis, the 
first step is to find out the facts. The Board will likely need outside expertise to investigate and 
evaluate the issue. Outside counsel, a public relations firm, and medical expertise in the case of 
a health issue, were all mentioned as resources the Board might need. 
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Once the facts are established, the Board must then address the timing of any actions. In a 
medical problem, the decisions depend on the nature of the problem – whether the CEO can 
continue to perform effectively for some amount of time or whether the situation is acute and 
a replacement is needed immediately. If a significant ethical lapse has occurred, the CEO would 
likely be replaced quickly. 

 

After the decision is made regarding what will happen to the CEO, the next question is what to 
disclose and when to disclose it. The discussion made clear that the answer to these questions 
is not always obvious. A number of issues arose. Privacy concerns were raised, not just for the 
CEO, but also for his or her family. If the CEO could continue to perform for some time, would it 
be in the best interest of the company or not to disclose to the public? If the CEO was replaced, 
did the public need to know why if the CEO was no longer there? Would the story leak if the 
company did not disclose it? There was agreement that the Board cannot mislead the public, 
so once the Board decided to disclose, the information had to be complete and accurate and 
kept current. Overall, there was a sense that corporate integrity, tone at the top, corporate 
culture and protecting the company’s reputation all point in the direction of disclosure, 
especially in the post Sarbanes-Oxley environment, in which standards and expectations of 
corporate boards have become much more rigorous over the past 10 years. 

 
The second hypothetical was a company facing a possible enforcement action. The panel 
focused on a Foreign Corrupt Practices Act (FCPA) violation. The law essentially prohibits 
payments to a foreign official to generate business. Although the law is decades old, 
enforcement focus has picked up significantly in recent years. 

 
The panel highlighted a variety of ways in which the company could learn that it had violated 
the FCPA: a whistleblower complaint to the audit committee, a press article, a competitor losing 
a contract, or a disgruntled employee. However the company learns about an alleged FCPA 
violation, the Chair of the Audit Committee, as well as the General Counsel should be informed 
immediately. They, in turn, would determine next steps. Large, multinational companies 
typically have an internal group to review and investigate such allegations. However, for both 
large and small companies, if the alleged violation appears to be significant or if someone in 
senior management may be involved, it is important to undertake an independent investigation. 
In addition, the outside auditor and outside counsel need to be informed quickly. 

 
While this is typically not a life or death situation, timeliness is important. Unless a regularly 
scheduled Board meeting is imminent, the Audit Committee Chair should inform the 
Committee members within a few days, and the Committee would likely want to have a special 
meeting of the Board, typically by phone, to inform the Directors and discuss options, including 
self-reporting to the enforcement authorities. Since self-reporting is looked upon positively, at 
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least in the U.S., the company would likely want to report to the enforcement authorities within 
two to three weeks of the Board discussion. 

 
There was general agreement among the panelists that Board members should be informed in 
a timely manner so as not to be surprised by a press article or an enforcement action. Their 
reputation and the reputation of the company are at risk, and Directors would take an alleged 
FCPA violation very seriously. 

 
The third hypothetical was a suspected fraud. The panel focused their discussion on an ongoing, 
material financial fraud by someone in senior management. In this situation, the panelists 
agreed that action needed to be taken quickly. Delay was not an option. The Audit Committee 
Chair and the lead independent director would need to be notified right away, and an 
investigation would be started quickly. If a fraud had been committed, it would need to be 
reported and stopped. 

 

To be prepared for such an event, the independent directors should insist that the General 
Counsel have identified outside legal expertise that can be brought in immediately. Similarly, 
the CFO should have identified potential audit resources other than the firm’s external auditor. 
If a fraud were suspected, the independent directors would need to bring in such outside 
expertise to conduct the investigation. 

 
One of the first decisions is what to do about the perpetrator of the alleged fraud. The 
individual would likely not admit to the fraud, at least initially, but rather would have a story to 
explain the action. Whether to bench or “ring-fence” the executive would depend on how 
strong the allegations were. However, the executive should not be left in place without 
constraints on his or her activities. 

 
The panel emphasized that for his or her own continued career, it was important for the 
executive to cooperate with the investigation. In this regard, the panel agreed that the 
company should provide excellent legal counsel for the person to make sure that the legal 
advice given is constructive. 

 
 

The question was raised regarding when to go to the SEC. If a quick investigation did not 
corroborate the fraud, the company could continue to monitor the situation without reporting 
anything unless and until a full investigation revealed a fraud. Alternatively, the company could 
report to the SEC early in its review, but would risk losing control of its investigation if the SEC 
starts its own investigation. If a material financial fraud were determined, however, both the 
company and its auditors would have to file with the SEC within four days if it is determined by 

http://www.law.gwu.edu/Academics/research_centers/C-LEAF/Pages/default.aspx
http://business.gwu.edu/icr


http://www.law.gwu.edu/Academics/research_centers/C-LEAF/Pages/default.aspx 
http://business.gwu.edu/icr 35 

 

 

 

the company and its auditors that the company’s previously published financial statements 
cannot be relied upon. 

 
The panel agreed that of the three scenarios, this situation would likely be the most time 
sensitive and time intensive for Board members, and could require daily Board calls until the 
situation was resolved. Overall, the discussion highlighted the importance of Board focus and 
timely action when faced with a crisis. 
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8. The Role of Corporate Directors in Overseeing Financial Reporting 
 

On March 31, 2014, this continuing series focused on the role of corporate directors in 
overseeing financial reporting. 

 

Background 
 

The Hon. Cynthia Glassman moderated the panel. She is Senior Research Scholar at the ICR. 
She is a member of the Board of Discover Financial Services and serves on the audit committee. 
She is also on the Board of Navigant Consulting, Inc. and serves on the nominating and 
governance and on the compensation committees. Prior to her current roles, she was 
appointed by President Bush to serve as the Under Secretary for Economic Affairs at the U.S. 
Department of Commerce from 2006 to January 2009. In that role, she served as the principal 
economic advisor to the Secretary of Commerce and oversaw two major Federal statistical 
agencies. She was also the Secretary's designated Board Representative to the Pension Benefit 
Guaranty Corporation (PBGC), where she was actively involved in PBGC investment policy and 
corporate governance matters. 

 
The panelists were the following: 

 
Candace Duncan is the former Managing Partner of the Washington Metro Area of KPMG and 
has worked with numerous public company Audit Committees. She was the first woman to be 
admitted into the KPMG partnership in Virginia and has served in a variety of leadership roles, 
including the first woman to become managing partner of the Washington Metro Area offices. 
Prior to this role, Ms. Duncan served as the Midatlantic Area managing partner for Audit and as 
the Audit partner in charge of the firm’s Virginia business unit. Candy also served as a member 
of KPMG’s Board of Directors and as chair of the firm’s Nominating Committee and Partnership 
and Employer of Choice Committee. 

 
Daniel Goelzer is currently a partner at the law firm of Baker & McKenzie and was a founding 
member of the Public Company Accounting Oversight Board (PCAOB), where he served from 
2002 to 2012, including serving as Acting Chair from August of 2009 through January of 2011. 
Mr. Goelzer specializes in matters involving the Securities and Exchange Commission (SEC) and 
the PCAOB. His practice areas include corporate governance; compliance with SEC disclosure 
and financial reporting requirements; the auditor/public company relationship; and financial 
institution regulatory issues, with a focus on global asset custody. From 1983 to 1990, Mr. 
Goelzer served as General Counsel of the Securities and Exchange Commission. 

 

Roger Millay is currently Vice President and Chief Financial Officer of Towers Watson and has 
12 years’ experience as a public company CFO. Before the firm’s merger with Towers Perrin in 
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2010, he held the same position at Watson Wyatt. Roger, a certified public accountant, has 
more than 30 years of finance and accounting business experience. Earlier experience includes 
roles with Arthur Young & Company, GE Capital, Airgas, Inc., and Discovery Communications. 
Roger is a member of the Board of Governors of the Folger Shakespeare Library and a Trustee 
and Chair of the Audit Committee of the College Foundation of the University of Virginia. 

 

Follin Smith is the Chair of the Audit and Risk Committee of Discover Financial Services and is a 
member of the Boards of Directors of Kraft Foods, Ryder Systems, Inc. and Discover Financial 
Services. She is a member of the Davidson College Board of Trustees and of the CenterStage 
Board of Trustees. Until May 2007, Ms. Smith was Executive Vice President and Chief Financial 
and Chief Administrative Officer of Constellation Energy Group. With $19 billion 2006 revenues 
and $15 billion in equity market capitalization, Constellation Energy is the nation’s largest 
competitive supplier of power and one of the largest nuclear generators in the country. 

 
For context in addressing the Board’s role in overseeing financial reporting, the panel began 
with a short history,2 beginning with the Securities Act of 1933, which was passed in reaction to 
the stock market crash in 1929. The Act required an independent public or certified accountant 
to attest to the accuracy of financial statements of public companies. These accountants were 
then liable for misleading statements or omissions of fact. In 1934, the newly formed Securities 
and Exchange Commission created Form 10, later known as form 10-K, for permanent 
registration of existing securities. It included both financial and non-financial data about public 
companies. 

 

However, it wasn’t until the 1970s that Audit Committees of the Board became prevalent. That 
was likely in reaction to public statements by the NYSE and the SEC. In 1972, the SEC endorsed 
the establishment of Audit Committees composed of independent directors for all publicly held 
companies and a few years later asked the NYSE to add the requirement to its listing standards. 
The apparent goal was to bolster the independence of the auditor, since that independence 
was fundamental to the concept of reliable external audits. Having an independent auditor also 
provided a communications channel - separate from management - for Audit Committees to 
receive information about the company. According to the Conference Board, only 24% of their 
members had an Audit Committee in 1967. By 1977, that percentage had risen to 90%. 
The internal audit function arose in the late 1970s, after the Foreign Corrupt Practices Act 
(FCPA) of 1977 required public companies to have systems of internal control over their 
accounting procedures. 

 
Fast-forwarding to the accounting frauds at the beginning of this century -- Enron, Worldcom, 
Adelphia, and Tyco, among others, --Congress passed the Sarbanes-Oxley Act, or SOX, in 2002. 

 
 

2 Various documents from the SEC Historical Society website provided background for the historical overview 
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Among its many provisions, SOX provided that stock exchanges could not list companies unless 
the company met certain requirements, including: 

• The audit committee members had to be independent 
• The audit committee was responsible for the appointment, compensation, retention, 

and oversight of any registered public accounting firm issuing an audit report or 
providing other audit or attest services for the company. 

• The registered public accounting firm had to report directly to the audit committee. 
• The audit committee had to have procedures for handling complaints regarding 

questionable accounting or auditing matters, 
• The audit committee had to have the authority to hire independent counsel or other 

advisors and be provided with appropriate funding. 
 

SOX also created the Public Company Accounting Oversight Board, the PCAOB, whose mission 
includes the responsibility “to oversee the audits of public companies in order to protect the 
interests of investors and further the public interest in the preparation of informative, accurate 
and independent audit reports.” In carrying out its mission, the PCAOB registers public 
accounting firms, regulates and inspects them, and sets auditing standards for the profession. 

 

Finally, the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) passed 
in 2010 in reaction to the financial crisis and “Great Recession” has expanded the scope of 
issues that Audit Committees must address, especially those of financial services companies. 

 

Discussion 
 

With that overview, our panel began the discussion of how Audit Committees meet the 
challenge of overseeing the accuracy and integrity of a public company’s financial reporting, 
especially the annual 10-K, which has evolved substantially from its origins in the 1930s. The 
panelists represented the range of key participants involved in ensuring the integrity of 
financial reporting at public companies and included a CFO, an external auditor, an Audit 
Committee Chair, and a former member of the PCAOB. 

 
The discussion highlighted the relationships among the different roles represented and the 
importance of communication, integrity and trust. 

 
The principal responsibility for developing well-controlled financial statements that comply with 
laws and regulations lies with company management. It is management’s role to identify and 
manage key risks. The actual gathering of the financial information is conducted by the CFO and 
his/her staff. SOX requires that the CFO, along with the CEO, must certify -- subject to civil and 
potentially criminal penalties - that the 10-K is accurate and complete and that they have 
established adequate internal controls over public disclosure. To sign that certification, CFO 
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needs to be confident in the capabilities and commitment of the people and processes involved 
in the development of the annual and quarterly financial reports. For most public companies, 
especially with diverse lines of business or geographic locations, the issues are broad and 
complex, and can create challenges. 

 

The CFO typically works with a team to consolidate the financial reporting, tax requirements 
and accounting issues that that roll up from the various parts of the organization. The CFO’s 
role is to make sure that the proper management systems and organizational structure are in 
place with the appropriate people involved to effectively govern the process needed to 
accomplish the reporting objective within the tight timeframe of filing deadlines. The CFO’s role 
includes probing at all levels to identify and resolve issues that arise as well communicating 
information as appropriate to others in senior management, the Audit Committee, the full 
Board, and shareholders. A strong culture of accountability, integrity, and tone at the top is key 
to creating the right environment for the CFO to effectively perform his/her duties. 

 
The role of the external auditor is to determine if the financial statements are “fairly stated” 
and give a true picture of the financial health of the company. The auditor is responsible to the 
capital markets and is hired by, and reports to, the Audit Committee of the Board. The auditor 
reviews the information provided by the CFO’s team and works through any differences of 
opinion regarding accounting treatment to secure an agreed upon decision. The auditor signs 
off on year-end numbers and also performs reviews of the quarterly financial statements. 

 

The auditor typically meets with the Audit Committee at least once a quarter, at which time 
they describe the work they have undertaken and any unusual issues that have arisen. The 
auditor also spends a lot of time in discussions with management. Again, integrity is critical to 
the process. One reason auditors have refused to work with a firm or would resign from an 
engagement is that management does not provide accurate and truthful information. 

 
The Audit Committee Chair and Committee members, on behalf of the full Board, oversee how 
management develops and prepares the financial statements. Members of the Audit 
Committee are typically expected to be financially literate, and the company must disclose 
whether or not - and if not, why not - the Audit Committee has at least one member who is a 
“qualified financial expert,” as defined by the SEC. The Audit Committee typically meets in 
person or by conference call 10 or more times a year, and they review all public financial filings 
to make sure they are appropriate and in good order. Their goal is to help make sure there is a 
well-controlled process that prevents problems from arising in the company’s financial 
reporting, compliance with laws and regulations, and risk taking and, ultimately, to avoid 
surprises. In that role, they receive input from various executives who are each responsible for 
building a culture of doing the right thing within the company. 
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The greatest share of the Audit Committee’s time is spent with the CFO and the controller or 
chief accounting officer to discuss such topics as emerging business risk, significant accounting 
estimates where judgment is involved, and accounting for unusual transactions. The Audit 
Committee also meets with the General Counsel and Chief Compliance Officer to understand all 
of the laws and rules with which the company must comply and make sure there are checks and 
balances to insure compliance. The Chief Risk Officer provides input on risks facing the 
company, especially focused on quantifiable risks. The Chief Information or Technology Officer 
provides information on such issues as cyber security or a major technology system change. The 
Internal Auditor objectively reviews and tests the effectiveness of controls, independent of the 
management that creates them, and is a powerful safeguard for the company. As employees of 
the company, the internal audit group may face tensions as they evaluate and suggest 
improvements in the control environment of others in the company. To protect the 
independence of the head of internal audit, the Audit Committee typically is involved in the 
performance review and pay decisions for that officer. 

 
Finally, as an independent third party, the external auditor is the last check for feedback on any 
difficult issues or judgments in the financial reports. The external auditor also helps the 
committee members understand best practices, alerts them to any unusual accounting 
practices, and highlights evolving issues under consideration by, for example, the SEC, FASB 
(Financial Accounting Standards Board) or the PCAOB. 

 
Typically, the Audit Committee will also meet in Executive sessions (i.e., with no other members 
of management present) with each of the senior management individuals noted above, as well 
as the external auditor, which enables candid discussion of any concerns or discomfort the 
individual may have regarding the firm’s financial reporting, controls and processes, or risk 
taking. 

 

The PCAOB, created with the passage of SOX in 2002, oversees the audits of public companies 
by setting and enforcing audit standards. While the PCAOB does not directly oversee or 
regulate Audit Committees, it wants to make sure that Audit Committees have the information 
they need to carry out their duties. To that end, the PCAOB has set standards for the 
information to be provided by the external auditor to the Audit Committee. These information 
standards include, for example, the audit strategy, any special factors that were considered, 
significant or unusual transactions, and difficult or contentious issues that arose during the 
audit. In recent years, expected communications from the auditor to the Audit Committee have 
increased significantly. In evaluating the auditor, the Audit Committee should evaluate whether 
the auditor has met the communication standards. 

 
As part of its inspection function, the PCAOB reviews how the audit firm performs its 
engagements. Red flags for the PCAOB include unusual accounting treatment, issues regarding 
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the firm’s ability to continue as a going concern, and questionable judgments or assumptions. 
In rare instances, the PCAOB review may identify an issue that was not raised in the company’s 
audit. Also, the PCAOB may interview Audit Committee Chairs to elicit feedback on the external 
auditor. 

 

Another important issue discussed was how a concern or problem gets conveyed to the CEO 
and the full Board. Generally, the view was that open communications, trust, and transparency 
are critical to be able to deal with such issues or problems quickly and effectively. Specifically 
for example, if the problem is a material accounting issue, the CFO would be expected to raise it 
with the CEO as soon as the matter surfaced, followed by a call to the Audit Committee Chair. 
Then, as the nature of the problem became clearer, it would be brought to the attention of the 
full Audit Committee, and then to the Board by email or a conference call. 

 
The panel then addressed the question of the role of the Audit Committee in overseeing risk 
management at a public company. The oversight of risk management has become particularly 
important in the aftermath of the financial crisis and the “Great recession.” Many financial 
institutions, in particular, have created a separate Risk Committee of the Board. Some 
nonfinancial companies have also instituted a Risk Committee of the Board. The Risk 
Committee focuses on nonfinancial risks. It is a challenge, however, to designate what is 
covered by the Risk Committee and what remains under the purview of the Audit Committee. 
To some extent, the determination depends on the industry and the specific expertise of Board 
members. Nevertheless, there may be some unavoidable overlap and tensions between the 
roles of the two committees. 

 

Finally, the panel discussed the changes that have taken place in financial reporting oversight in 
the last 10 to 15 years. Simply put, the panel agreed that the frequency of Audit Committee 
meetings and the length of time of those meetings have increased enormously over this period, 
due to increased business complexity, more stringent regulatory requirements, accounting 
changes and documentation expectations. Internal audit and compliance staff has grown 
substantially, and the cost of external audits has increased as well. It is not possible to oversee 
effectively the financial reporting without the increased time, effort, and expense. Examples of 
issues demanding additional attention include compliance with FCPA, anti-money-laundering, 
supply chain issues such as conflicts minerals disclosures, and labor practices. Further, 
expectations for oversight of vendors used for outsourcing have grown substantially. 

 
The panel also agreed that in the post-Enron, post-SOX environment, Corporate Directors are 
much more inclined to ask probing questions and push back against management if appropriate 
answers are not forthcoming. The importance of the Audit Committee executive sessions was 
also noted as an important factor in the changing culture at public companies. Further, 
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incentives to manage short-term earnings have been limited by longer-term incentive plans for 
compensation of senior management. 

 
While the panel agreed that, over time, the processes used to generate financial reports have 
been improved, there was discussion regarding whether the benefits outweigh the costs. In 
particular, to the extent that the Board’s time is absorbed by focusing on details, they may be 
missing the bigger picture and shortchanging the time spent on significant strategic issues. 
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9. The Role of Directors when Dealing with Activist Investors 
 

On November 4, 2014, this continuing series focused on the role of Corporate Directors in 
dealing with activist shareholders. 

 

Background 
 

The Hon. Cynthia Glassman moderated the panel. Dr. Glassman is an ICR senior research 
scholar. She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman 
during the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs 
from 2006 to 2009. Currently, she is a Director of Discover Financial Services, where she chairs 
the Audit Committee, and Navigant Consulting, where she serves on the nominating and 
governance and on the compensation committees. She is a former Trustee of the SEC Historical 
Society and a member of the Advisory Board of C-LEAF. She has spent over 40 years in the 
public and private sectors focusing on financial services regulatory and public policy issues. 

 
The panelists discussing this Board challenge were Board Directors who face this actual or 
potential challenge on an ongoing basis, and consultants who advise Boards on how to prepare 
for or deal with activist shareholders. 

 
The panelists were the following: 

 

Ken Bertsch is a partner at CamberView Partners, LLC. He has spent over 30 years in leadership 
roles in corporate governance and has been named one of the 100 most influential leaders in 
corporate governance by the National Association of Corporate Directors. Previously, Mr. 
Bertsch led corporate governance teams at Morgan Stanley Investment Management, Moody’s 
Investors Service Corporate Governance Ratings, and served as Director of Corporate 
Governance at TIAA-CREF. He most recently served as CEO and President of the Society of 
Corporate Secretaries and Governance Professionals. Mr. Bertsch currently serves as a director 
on the board of the Investor Responsibility Research Center Institute. 

 
Joe Rigby is Chairman, President, and CEO of Pepco Holdings, Inc., a regional energy holding 
company that provides utility services to about 2 million customers. He serves on a number of 
Boards of local and national associations and is a member of the Rutgers-Camden School of 
Business Executive Advisory Board. Mr. Rigby is immediate past chair of the United Way of the 
National Capital Area. He is a member of the senior council of the Greater Washington Board of 
Trade, having served as its chairman. He also serves on the boards of the U.S. Chamber of 
Commerce, the Edison Electric Institute, the Federal City Council, the Greater Washington 
Initiative, and the Economic Club of Washington. 
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Kathryn Turner is the founder, Chairman and CEO of Standard Technology, Inc., a management 
consulting firm focused on health information management for the Department of Defense. 
Currently, she serves on the Boards of Directors for Carpenter Technology Corporation, the 
National Association of Corporate Directors (NACD) National Capitol Area Chapter, and the 
Smithsonian Institute Library Advisory Board. She has also served previously on the Boards of 
Directors for ConocoPhillips, Schering-Plough, The Tribune Company and COMSAT and the 
BB&T Montgomery County Advisory Board, as well as the National Capital Area Chapter of the 
Boy Scouts, the Northern Virginia Urban League, and Children’s Hospice International. 

 
Susan Ellen Wolf is the founder and CEO of Global Governance Consulting, LLC. Ms. Wolf is a 
member of the Advisory Board for C-LEAF. Over a 25-year career as an in-house lawyer (with 
extensive experience in securities law, M&A and governance), Ms. Wolf’s positions included 
Corporate Secretary, Chief Governance Officer and Associate General Counsel of Schering- 
Plough Corporation (now Merck), as well as securities law and governance positions with The 
Coca-Cola Company, Delta Air Lines, Baltimore Gas and Electric Company (now Exelon) and 
ConTel (now Verizon). 

 
This panel addressed an issue that relates to the Board’s duty of loyalty to act in the best 
interest of the company’s shareholders, that is, how the Board deals with activist shareholders. 

 

In addressing shareholder activism, it is important to keep in mind that a company’s 
shareholders are a diverse group of individuals and institutions that may, or may not, have the 
same views regarding how the company should operate. That fact alone makes protecting the 
interests of shareholders a challenging prospect, especially when an investor is pushing for 
significant change. The challenge for Boards is that what activist investors want may not always 
align with what is best overall for the company’s shareholders. 

 
What activists may want covers a broad range of issues. Some shareholders have very specific 
agendas regarding, for example, social, environmental, or governance issues. Others, more 
generally, want to see improved performance. Some want improved performance through such 
actions as strategy change, management change, board change, or financial engineering. 

 

The term shareholder activist covers a range of shareholders who are actively trying to effect 
change at the target company. Activists can be individual shareholders or groups who attend 
annual meetings or submit shareholder proposals to advance their agenda. At the other 
extreme are large institutional investors, who in recent years have become more aggressive 
and successful in pushing for change at public companies. 

 
The type of investor who has become an activist has broadened. In the past, activists tended to 
be small “gadfly” shareholders or aggressive corporate raiders. Now, hedge funds, mutual 
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funds, and pension funds are more actively engaging with company management and Boards. 
Even traditionally passive investors may coordinate with activist investors in encouraging 
change. 

 

Some activist shareholders act very publicly; others work behind the scenes. However, even 
when starting behind the scenes, investors may become more public if the Board and 
management are not engaging and responding to the activist’s satisfaction. 

 

A few very recent examples of shareholder actions are: 
• CalPERS and CalSTRS and the New York City pension funds criticizing Bank of America’s 

decision to combine the Chairman and CEO positions. 

• Starboard Value LP getting shareholders to vote to completely replace Darden’s Board 
with its own slate. 

• Carl Icahn pushing Apple to buy back more of its shares. 
 

Discussion 
 

The panel discussed what Boards should do to protect themselves from becoming a target of an 
activist as well as how to respond to an approach by an activist. There was general agreement 
that preempting activist interests requires good communication with shareholders in order to 
understand their concerns as well as to convey clearly the company’s plans. It was also noted 
that activists are usually less concerned about a company if its share price is performing well. 

 

However, the company’s plans and what the activist wants the company to do are not always 
aligned. In that case, steps those companies can take to deal effectively with activist 
approaches include: 

• Having an ongoing investor engagement program in which an executive in the company 
– for example, Investor Relations Officer, Corporate Secretary, or Chief Governance 
Officer – is designated to take the investor calls and to brief the Board on what is on the 
investors’ minds. 

• Conducting assessments, for example, by investment bankers, to identify potential 
vulnerabilities. 

• Undertaking periodic practice drills regarding what the Board and management will do if 
they get a specific request. 

• Identifying a team in advance, including appropriate counsel and consultants, so that 
any response can be consistent and timely. 

• Making sure the Board has the leadership, organization, and understanding of their plan 
to speak with one voice. 

• Having appropriate resources to deal with this issue (and any other significant 
disruption or risk that may arise.) 
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• Treating investors with respect, especially regarding listening to and understanding their 
concerns. 

 

An actual example of the process that Schering Plough went through in addressing the concerns 
of activist Ralph Whitworth of Relational Investors, LLC. was described. Susan Wolf and Kathryn 
Turner spoke of an engagement between Schering-Plough (where Ms. Wolf was Chief 
Governance Officer and Ms. Turner was a Director and Chair of the Board’s Nominating & 
Governance Committee) and Relational Investors, an investment firm that at the time was led 
by the activist Ralph Whitworth. Relational had taken a stake in Schering and asked for a 
meeting with management and a member of the board. Certain outside advisors counseled 
against the meeting, based on a recent, well-publicized and somewhat adversarial interaction 
between Relational and Home Depot. But Schering’s CEO believed in listening to, and learning 
from, investors and other key stakeholders. Ms. Wolf and the Investor Relations executive had 
met Ralph Whitworth and others from his team at Council of Institutional Investors meetings 
and other governance forums. They both supported the meeting. 

 
After consideration, a meeting was held and it went very well. The CFO, Investor Relations 
executive and Governance Officer met with Relational executives for a half day. The Chairman 
of the Board and CEO attended for an hour. Only public information was discussed. The 
meeting allowed Relational Investors to get a sense of the senior team’s commitment to driving 
a corporate transformation forward. Relational Investors did not ask for further involvement 
with the board or management or for any changes (operational or governance) at the company. 
Ms. Wolf noted that many companies engage in successful shareholder interactions of this type, 
which get no notice from the media as there is no controversy involved. 

 
In response to a question on why Boards do not just say yes to an activist shareholder, the panel 
made several points. One was that the Board needs to understand the motivation behind the 
request and determine whether it is consistent with the company’s own strategy, especially for 
the long-term. Often, activists have a shorter-term focus than the company does, and want the 
company to take actions, such as cutting costs, that could negatively impact long term viability. 
In this regard, it is important that the Board understands and believes in the company’s plan, 
that they have confidence in the management team, and that they have a 
long-term view of the company and the industry. Further, other shareholders may have 
different interests. Some may prefer steady dividends, while others may want share buybacks. 
Index funds may take a longer view than certain hedge funds. The Board and management 
have to take all of these perspectives into account when determining their response to a 
specific shareholder request. 

 
The panel then addressed concerns about whether independent directors should engage 
directly with the activist shareholder. The concern is that although most directors have a good 
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understanding of the company, they are not as deeply involved in or knowledgeable about the 
operations as is senior management. The panel suggested that the Board have a process in 
place for such engagements, and that the initial contact be made by management in order to 
understand the issue at hand. Follow-up meetings could involve independent directors with the 
appropriate expertise. That could be the Lead Director or Non-Executive Chair, the Chair of the 
Compensation Committee (if the issue is about compensation), or the Chair of the 
Nominating/Governance Committee (if the issue is about governance). Such engagement 
provides the company the chance to show the activist that its Board members are 
knowledgeable and engaged in the discussion. 

 
The panel had similar suggestions for dealing with proxy advisors when they make 
recommendations on how shareholders should vote their proxy that conflict with the 
company’s recommendations. While the Board needs to be aware of and understand the 
concerns of the proxy advisors, it is management’s role to engage initially in the discussions 
with the proxy advisor. However, follow up discussions that include an appropriate 
independent director may help resolve the issues. 

 
Finally, the panel addressed when and whether approaches by, and discussions with, activists 
should be made public. The view was that generally it is in the best interest of the company to 
keep the discussions private as long as possible. That enables more flexibility in such 
discussions. However, in certain circumstances, such as a proxy contest or an activist who goes 
public, it is important to have a public relations firm identified and ready to provide advice. That 
brought the discussion back to the earlier point of how important it is for the Board to be 
prepared. 
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10. The Role of Directors when Dealing with Cybersecurity Risks 
 

On April 7, 2015, this panel in the continuing series addressed an issue that relates to the 
Board’s oversight of risk managements, that is, how the Board deals with cybersecurity issues. 

 
Background 

 
The Hon. Cynthia Glassman moderated the panel. She is, Senior Research Scholar at the ICR. 
She is a member of the Board of Discover Financial Services and serves on the audit committee. 
She is also on the Board of Navigant Consulting, Inc. and serves on the nominating and 
governance and on the compensation committees. Prior to her current roles, she was 
appointed by President Bush to serve as the Under Secretary for Economic Affairs at the U.S. 
Department of Commerce from 2006 to January 2009. In that role, she served as the principal 
economic advisor to the Secretary of Commerce and oversaw two major Federal statistical 
agencies. She was also the Secretary's designated Board Representative to the Pension Benefit 
Guaranty Corporation (PBGC), where she was actively involved in PBGC investment policy and 
corporate governance matters. 

 
The panelists were Board Directors who actually face this actual or potential challenge on an 
ongoing basis as well as experts in cybersecurity issues. 

 

The panelists were the following: 
 

Scott Cogan is currently responsible for managing RSA’s global alliances business working 
closely with strategic partners to solve today’s most challenging, governance, risk, and 
compliance (GRC) including cyber and third-party risk issues. In this role Mr. Cogan is 
responsible for the business relationships and go to market strategies associated with leading 
Advisory firms, System Integrators, and Service Providers. Mr. Cogan has over 20 years of 
experience in the space and has held leadership positions in large and small firms with roles in 
business development, sales and consulting. During his career, Mr. Cogan has been a principal 
or founding member in several leading companies focused on bringing dozens of innovative 
consulting services, managed security services, and new product offerings to market. 

 
J. Richard Knop is a member of the Board of Trustees of The George Washington University 
where he is Chairman of the Board of Directors of the GW Center for Cyber and Homeland 
Security. He is co-managing partner of FedCap Partners, a private equity firm focused on the 
government defense contracting industry. Mr. Knop is also a member of the Board of Directors 
for a number of federal service and technology companies. With over 25 years of investment 
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banking experience, Mr. Knop has closed a broad range of investment banking transactions. He 
has personally closed over 100 defense and government contractor mergers ranging from $10 
million to $1.2 billion. In 2004, Mr. Knop was awarded the Distinguished Alumni Achievement 
Award from The George Washington University. He is a member of the Board of Directors of 
the World Affairs Council. 

 

Gail Lione is a senior executive with intellectual property, business strategy and corporate 
governance experience. She is also an adjunct professor at Georgetown University and taught 
intellectual property law at Marquette University Law School. She is a Senior Fellow of the 
Governance Center of The Conference Board. She has been a member of the Board of Directors 
and Audit Committee of Sargento Foods Inc. since 2006; she is the Lead Director at Badger 
Meter, Inc. since February 2012 and serves on its Compensation and Corporate Governance 
Committees; and she was elected to the Board of The F. Dohmen Co. in March 2013 and serves 
on its Audit Committee. Ms. Lione formerly served as a director of Imperial Sugar Company and 
was the Executive Vice President, General Counsel, Secretary and Chief Compliance Officer of 
Harley-Davidson, Inc. 

 
The Hon. Ronald Spoehel is a private investor with over 35 years of private investment, board, 
executive management, and investment banking experience, from Fortune 500 to technology 
start-ups, and served as the Presidentially-appointed Senate-confirmed Chief Financial Officer of 
NASA. He currently serves on the Boards of U.S. and international companies including publicly 
traded Profire Energy (Committees: Audit, Compensation (chair), and Nominating and Corporate 
Governance) and Global Defense & National Security Systems (Committees: Audit (chair), 
Compensation, and Nominating). Over the last 25 years, he has served in executive 
management with multinational companies such as ManTech, Harris and ICF Kaiser; on Boards 
of public and private companies in the U.S., the Americas, and Europe; and on the U.S. Air Force 
Audit Committee. 

 
Cyber attacks on companies have been increasing in their number, cost, and impact on 
companies and their customers. Recent examples include attacks on: 

• Premera Blue Cross, affecting as many as 11 million customers 

• Anthem, another major health insurer, affecting tens of millions of customers and 
employees 

• Sony Pictures, with internal data centers wiped clean, embarrassing emails leaked , 
personal data, stolen, and the movie The Interview cancelled, and 

• Staples, in which over a million credit cards were compromised. 
 

This new cyber environment presents a new challenge for Directors, whose role with respect to 
risk is oversight, not management. They are only at the company a few times a year. However, 
as good stewards of the company’s assets, they need to make sure that management is acting 
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responsibly to minimize cybersecurity risk incidents and to mitigate the impact of breaches that 
occur. 

 
Discussion 

 
The panelists described the increasing cybersecurity risk in an environment in which the world 
is more digitized and wireless. In that regard, every company is – to a greater or lesser extent – 
a technology company. The “bad actors” are more sophisticated and more diverse, ranging 
from hackers to criminals to nation states. Their impact is disruptive and dangerous, affecting 
the culture and operations of companies. The consequences of cyber attacks include: 

• theft of intellectual property and trade secrets, for example at Boeing and Sony 
• theft of credit and debit card information, for example at JP Morgan Chase and Target 
• wiping out computers and the ability to conduct business, for example, at Sony 
• access to classified information, for example at USIS, a contractor that was barred from 

government work because of the stolen classified information 
• potential shutdowns of critical infrastructure, for example, by a computer worm such as 

stuxnet 
• shareholder and consumer law suits against Boards and management 
• CEO and other senior management job losses, and 
• loss of company reputation and brand name 

 
In the discussion, it was pointed out that a Board’s role in overseeing cybersecurity risks is not 
that different from other risks that the company faces. Over time, companies have done much 
of the groundwork in establishing processes and procedures to manage this risk. The 
examination of internal controls that was enhanced by requirements of the Sarbanes-Oxley Act 
of 2002 has tightened restrictions on access to computers and confidential information. 
Potential litigation and concomitant discovery requests have meant that companies are better 
prepared to know where their confidential information and other important records are kept 
and protected. Trade secret theft is not a new issue. As a result, the elements of what 
management needs to do would typically be in place. The key difference in managing 
cybersecurity risks is the time pressure. Attacks come more often and faster; there is less time 
to react, and responses need to be quick and effective. 

 

With technology everywhere and access to information pervasive within companies, it is 
incumbent upon Boards to make sure their companies have an effective strategy for 
appropriately addressing cybersecurity risks. This has required more focus by Directors on such 
risks. There is an increasing expectation that Boards are knowledgeable about their 
cybersecurity risks. In particular, Boards have had to enhance their understanding of: 

• how cyber attacks can occur 
• what the possible legal, financial, and reputational risks are to their company 
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• what the company does to fend off the attackers 
• how well the company is positioned to mitigate quickly any attack that does occur 
• when and how a breach needs to be disclosed to customers and shareholders. In that 

regard, the Securities and Exchange Commission (SEC) is looking at the possibility of 
requiring companies to disclose more information about cybersecurity vulnerabilities 
and breaches. (It was noted that private companies have the same risks, except they 
face fewer disclosure requirements than public companies.) 

 

The panel then turned to how Boards obtain the understanding and information they need to 
carry out their fiduciary responsibility of protecting their company’s assets – including digital 
assets – from cyber threats. The discussion revolved around two topics: What boards need to 
know and what they need to do. 

 
The discussion turned to what boards need to know and highlighted that Boards need to have a 
clear understanding of their business operations. That includes where they do business and 
vendor supply chain relationships. They need to know what key assets of the company are 
vulnerable to attack. They should receive reports and briefings on management’s cybersecurity 
risk management plan and how it fits into management’s integrated strategic plan as well as 
relevant metrics that support the plan. Key information includes feedback from internal, (e.g., 
Chief Information Security Officer) and third party experts to understand vulnerabilities and 
activities regarding prevention and protection, such as: 

• the extent and nature of firewalls; 

• the existence of red flag alarms that identify when and where an attack has occurred; 
and, 

• programs to manage effectively “identities” within the company to protect it from 
misuse of identities by hackers who download malware or steal information. 

 

Boards should also be updated periodically on how management’s cybersecurity risk 
management program is evolving over time to address new threats and changes in the 
business. 

 
The panel noted that the National Institute of Standards and Technology (NIST) has put out 
voluntary standards and guidelines to help manage cybersecurity risks and suggested that 
Boards should be aware of the NIST standards and whether management is following them or, 
if not, why not . They also pointed out the availability of numerous Director education programs 
on cybersecurity risks from, for example, NACD, and the NYSE, among others. 

 
The panel then discussed what boards need to do. Very simply put, the panel suggested that 
the Board’s role is to ensure that management has in place a cybersecurity risk management 
program that is appropriate for the company; that the program is integrated into the 
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company’s enterprise risk management (ERM) program; and that information technology (IT) 
risk governance is an integral part of Board governance. The audit committee or a special cyber 
committee may monitor this more closely, and the Board may even want a Director with IT 
experience. However, the entire Board should understand and oversee ERM as relevant for 
their company. 

 

Discussions about the program and considerations for budgets for IT, training, and education 
regarding cyber issues, should cover priorities in resource allocation. Tradeoffs between 
efficiency, growth and innovation versus managing cybersecurity risks should be considered. 
The Board should discuss with management how these are taken into account in day-to-day 
business operations and in evaluating changes such as new product lines, new business lines, or 
mergers and acquisitions. Along with management, the Board should consider ways to turn this 
risk into an opportunity. 

 
Further, the Board should make sure that management has in place a comprehensive and 
customized incident response, notification and public relations plan that covers who will be 
involved internally, what outside experts will be engaged, what state and federal agencies need 
to be contacted, and what is required to comply with state and federal privacy and security 
laws. Disclosures should take into consideration the difference between consumer facing 
business versus other types of business, how to rebuild trust, whether there are good reasons 
to delay disclosure, and when discussions about disclosure should take place under attorney 
client privilege. 

 

Finally, the panel noted the importance for the Board in understanding the coverage of 
cybersecurity risks in the company’s general insurance policies, coverage under Directors and 
Officers policies, and determining potential benefits of obtaining standalone cyber insurance. 

 

Conclusion 
 

In sum, the panel agreed that cybersecurity risks affect the entire company. However, not every 
company is the same. For example, the nature and level of cybersecurity risks differ among 
manufacturing versus health care versus technology services. Boards need to consider what 
industry their company is in and hold management accountable for cyber risk strategies that 
are relevant for that institution. There is no “one size fits all” solution to the cybersecurity 
challenge. 
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11. The Role of Directors in Mergers and Acquisitions 
 

On October 1, 2015, the eleventh panel in the series on Challenges in Corporate Governance 
addressed an issue that relates to the Board’s oversight of corporate strategy, that is, how the 
Board deals with mergers and acquisitions. 

 
Background 

 
The Hon. Cynthia Glassman moderated the panel. Dr. Glassman is an ICR senior research 
scholar. She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman 
during the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs 
from 2006 to 2009. Currently, she is a Director of Discover Financial Services, where she chairs 
the Audit Committee, and Navigant Consulting, where she chairs the Nominating and 
Governance Committee and serves on the Compensation Committee. She is a former Trustee of 
the SEC Historical Society and a member of the Advisory Board of C-LEAF. She has spent over 40 
years in the public and private sectors focusing on financial services regulatory and public policy 
issues. 

 
The panelists were the following: 

 
Tyler Brooke is the Senior Vice President of Mergers & Acquisitions Shareholder Advisory at 
Goldman Sachs. His work focuses exclusively on activism and raid defense for corporate clients 
including with respect to proxy contests and execution of contested M&A transactions. Mr. 
Brooke’s background is in traditional M&A, focused on clients and transactions in the 
technology, media, telecommunications, and real estate industries. Prior to joining Goldman 
Sachs, Tyler worked in investment banking for Lehman Brothers / Barclays and received an MBA 
from Columbia Business School. 

 
Robert Gervis currently serves on the board of directors of Axiall Corporation, Aspen Aerogels, 
and EnergySage. He previously has served on several other boards, including Tronox Incentive 
Targeting, ProBuild Holdings, and Crowdly. Prior to 2009, Mr. Gervis spent nearly 15 years in a 
variety of senior executive positions at Fidelity Investments in Boston, MA; and before that he 
was a partner in the New York office of Weil, Gotshal & Manges. Mr. Gervis currently serves on 
the advisory board for the C-LEAF at George Washington University Law School, several 
committees including an investment committee for Combined Jewish Philanthropies in Boston, 
MA, and the Budget and Finance Committee for Gann Academy in Waltham, MA. 

 

Marilyn Mooney is a partner in the Washington, D.C. office of Norton Rose Fulbright. She heads 
the Mergers and Acquisitions practice and is the Partner-in-Charge of the Corporate and 
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Securities practice. Marilyn serves the Internal Audit Committee, the Audit Response 
Committee and Diversity and Inclusion Committee. Marilyn is known for running complex 
worldwide acquisitions, often in regulated industries. Her transactional practice includes 
mergers and acquisitions, joint ventures, tender and exchange offers, purchases and sales of 
assets and securities, public and private offerings of debt and equity securities, and counseling 
Boards of Directors and Special Committees in regard to proposed transactions. She was a 
member of DuPont's acquisition team for the then largest takeover battle in US history, the 
acquisition of Conoco, Inc. 

 
Susan Ellen Wolf is the founder and CEO of Global Governance Consulting, which designs 
governance processes to drive high-performance, including, board/committee self-assessment; 
board refreshment; succession planning, risk oversight and other board functions; shareholder 
engagement and response to activism; crisis management; customized board education; best 
practices for executive-board interaction. Ms. Wolf’s prior corporate experience includes Chief 
Governance Officer, Associate General Counsel & Corporate Secretary of Schering-Plough until 
it merged with Merck and securities law/governance positions at The Coca-Cola Company, 
Delta Air Lines and predecessors of Verizon and Exelon. Ms. Wolf is currently a member of the 
George Washington University Business and Finance Law Board of Advisors and a Senior Fellow 
at The Conference Board Governance Center. 

 
One of the key roles of Board Directors at public companies is to set and oversee the strategic 
direction of the company. In discussions of strategy with senior management, the Board 
typically addresses issues surrounding organic growth, inorganic growth through mergers 
and/or acquisitions, and possible divestitures to realign the business. If the strategy discussions 
result in plans to merge, acquire, and/or divest in a way that is significant to the company, the 
Board is then involved in reviewing and evaluating potential deals and overseeing 
implementation. Often, the company will engage outside counsel and investment bankers to 
aid in the evaluation, planning and implementation process. 

 

Consideration of mergers and acquisitions – and divestitures – has always been one of the key 
roles of Boards of Directors. A recent Wall Street Journal article noted that companies have 
announced $3.2 trillion dollars of U.S. M&A this year, according to Dealogic. 2015 may be a 
record setting year for M&A. 

 
M&A present multiple challenges for Directors, including: 

• Making sure that the transaction is in the best interest of the company and its 
shareholders 

• Exercising due care and avoiding conflicts of interest 

• Asking the hard questions and challenging management’s assumptions 

• Avoiding actions that could result in litigation. 
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Discussion 
 

The panel addressed the issue in the context of a corporate finance framework. That is, the 
company owns assets from which it makes money. The management team and Board 
determine what to do with the money that the company makes. There are several choices for 
what to do with the money: 

• Give it to shareholders through dividends or stock buybacks, 

• Change the firm’s capital structure by paying down debt and reducing leverage, 

• Invest the funds back into the business to grow organically through, for example, 
research and development, capital expenditures, or increasing the sales force, or 

• Engage in M&A activities that will supplement the strategy inorganically, often in ways 
that cannot be accomplished organically. 

 

From a strategic perspective, the company engages in M&A activities to improve business 
performance and its share price. The purpose of M&A activity may be to increase revenues, 
decrease costs by making the company more efficient, or reduce risk, such as by buying a 
supplier or a distribution channel. Examples of M&A goals include diversifying into new 
products or new geographies. 

 

It was pointed out that the role of the Directors with respect to a specific acquisition depends 
on the relative size and strategic fit with the company’s existing business. 

• A very small and incremental transaction would typically be delegated to management, 
with only reporting to the Board. 

• A somewhat larger and less evolutionary transaction would be brought to the Board for 
presumptive approval, with limited review. 

• A transaction of significant size or change for the company would undergo a more 
thorough Board review. 

• A “bet the company” or revolutionary transaction would likely entail a detailed 
independent assessment by the Board, with input from independent legal and financial 
advisors. 

 

The panel noted that M&A activity is not always successful, and that shareholders will hold the 
Board and management accountable if they do not do “smart” M&A. From a legal perspective, 
Directors are subject to the “business judgment rule” which requires directors to act on an 
informed basis, in good faith, and in the best interest of the company. That means that the 
Board cannot just focus internally on the company, but must also anticipate the possibility of 
being a target of dissident shareholders or another company. In other words, the Board must 
take into consideration the fact that the company may be part of a third party’s M&A plan. The 
board must understand the company’s corporate governance, its by-laws and its vulnerabilities. 
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The case law in the aftermath of the surge of mega-mergers in the 1980s has made complying 
with the business judgment rule more complicated. If the company is defending against a 
takeover, the enhanced scrutiny if the matter goes to court will focus on anti-takeover moves 
and other defensive measures that the company may employ, before the business judgment 
rule comes into play. 

 

If the Board decides it is going to sell the company, either proactively or in reaction to a 
takeover offer, other duties come into play. At that point, the focus moves away from the 
notion of protecting the corporate entity since the entity will no longer exist. Rather, the focus 
moves to maximizing the value of the sale for the shareholders. It was noted that the 
negotiations take place in the context of “dueling fiduciaries” in which all parties are attempting 
to do the best job for their clients or shareholders. 

 
In that regard, a practice was described that helps position boards to make decisions about 
potential M&A activity. Specifically, every 12 to 18 months, the company schedules an 
educational session, not tied to a strategy discussion, for the Board to help the Directors be 
ready if a shareholder activist pressures them to make an acquisition, spin-off part of the 
company, or split-up. This type of session would also help Directors make decisions about 
organic and inorganic growth in general, and about specific deals in particular. Typically, the 
agenda would begin with an overview by outside investment bankers of what has been 
happening in the company’s industry, their view of the outlook for the industry, and an 
assessment of likely acquirers and acquirees. Following that discussion, a legal advisor would 
cover legal challenges, such as antitrust issues and regulatory considerations. In addition, other 
relevant advisors would be brought in as appropriate. The purpose of such a session is to give 
the Board a strong foundation of knowledge for when the time comes to actually make an M&A 
decision. 

 
Investment bankers help Boards evaluate the company’s value and whether it is a likely 
acquisition target. They provide a view of the company’s intrinsic value based on a range of 
analyses, not just the current stock price. Their role differs somewhat when a company is in a 
“normal” negotiation versus a hostile takeover situation. In a normal negotiation, the parties 
discuss a number of factors, such as the price, location of headquarters, potential synergies, 
and the resulting Board and senior management of the combined company. Once a deal is 
agreed upon, it goes to the shareholders for a vote. In this situation, the selling company’s 
Directors need to be comfortable with the negotiated price. To help them do that, they look to 
the investment banker for a “fairness opinion.” Basically, the investment banker looks at a 
range of information about the company, including high-and low share price, how research 
analysts value the company, a discounted cash flow analysis, and comparables in the market to 
develop a range of values for the company. Based on the range of values, the banker 
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determines whether the price offered is fair. 
 

The process differs in a hostile takeover bid situation. In that case, the potential acquirer sends 
a letter to the company’s shareholders – a tender offer – to buy their shares at a premium over 
the current stock price. The Board and management then must determine if they think the 
company is being valued appropriately. Even though the hostile bidder is offering a premium 
over the current stock price, the Board must evaluate the company’s growth prospects and 
ability to execute its strategy to determine whether the future value of the company is higher 
than the premium offered. If the Board decides to reject an offer, then it has to be prepared to 
defend its position. 

 
The panelists agreed that in defending a turndown of a hostile bid, the Board needs to position 
itself as being in charge of the process. In the recent past, the issues would have been worked 
out within the Board. However, with the increasing pressures coming from shareholder 
activists, it is not uncommon for Board members to meet with shareholders. Normally, the CEO 
makes the initial contact with shareholders, but the Board may designate a special committee 
to deal with a specific matter. In particular, if the Board has turned down a hostile bid because 
they think the company can do better, the relevant committee may meet with shareholders to 
listen to their concerns. Because of regulatory constraints on what information companies can 
provide in a nonpublic forum, Directors rarely actually “talk” to shareholders. An exception is 
that, when dealing with shareholder activists, the Board may need to present their case to 
shareholders to explain why they do not support what the activist wants. 

 
The discussion then turned to how Boards look at multinational deals. Simply put, international 
M&A is more complicated. The company has to align regulatory regimes and find the common 
denominator. There may be conflicting rules and requirements, conflicting antitrust issues and 
other complicating factors. There may be unintended consequences as well. An example was 
given of a merger of a US and a UK company with the combined company being headquartered 
in the US. An unintended result was that some UK institutional shareholders with mandates to 
hold only UK headquartered companies had to divest their shares. Because of such 
complications, international transactions require multiple advisors. 

 

The question was raised as to how a Director gets comfortable that the transaction is in the best 
interest of shareholders, given all of the legal, regulatory, and cultural differences in 
multinational deals. One suggestion was made that the company already have an existing 
relationship with its advisors, so directors have built trust in their abilities and expertise. 
Another view was to start small when going into international deals and progress deliberately. 
Overall, the panelists agreed that cross-border M&A is growing significantly, so companies must 
be aware of the possibilities and issues. 
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Another question arose regarding how the Board deals with the situation in which a Director 
has an interest in the other party to the transaction. In such a case, the Board needs to insulate 
itself from that conflict by setting up a special committee of the Board that can replicate an 
arm’s length process. The goal is to make sure that the deal is achieved without the conflicted 
person(s) involved. The special committee has to be empowered to negotiate for the Board and 
to be able to hire its own advisors. 

 

While most of the discussion was focused on issues for Boards in actually making an M&A deal, 
the concluding remarks made the point that making sure a deal is ultimately successful is less 
about how much the company pays and more about how well the CEO and other management 
can integrate the businesses, take advantage of synergies, and make the deal profitable. In that 
regard, the cultural fit of the companies is very important. 
As the integration progresses, the Board’s role is to oversee and hold management accountable 
for a successful outcome. 

 
Conclusion 

 
In sum, in engaging in M&A activities, Directors of public companies are expected to do their 
homework; understand their company’s business, strategy and culture; undertake due diligence 
regarding potential deals; and, make sure that management follows through effectively. 
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12. How Directors Choose Directors 
 

On March 29, 2016, the twelfth panel in the series focused on the role of Directors in choosing 
new Directors. 

 
Background 

 

The Hon. Cynthia Glassman moderated the panel. Dr. Glassman served as an SEC 
Commissioner from 2002 to 2006, including Acting Chairman during the summer of 2005, and 
served as Under Secretary of Commerce for Economic Affairs from 2006 to 2009. Currently, she 
is a Director of Discover Financial Services, where she chairs the Audit Committee, and Navigant 
Consulting, where she chairs the Nominating and Governance Committee and serves on the 
Compensation Committee. She is a former Trustee of the SEC Historical Society and a member 
of the Advisory Board of C-LEAF. She has spent over 40 years in the public and private sectors 
focusing on financial services regulatory and public policy issues. 

 
The panelists were the following: 

 
Keir Gumbs is a partner in the corporate and securities practice at Covington & Burling LLP. Keir 
started his career at the SEC, where he served for six years - first as a staff attorney, later as a 
Special Counsel in the Office of Chief Counsel in the SEC’s Division of Corporation Finance and 
finally as counsel to SEC Commissioner Roel Campos. Keir is recognized as a leading authority 
on securities regulation and corporate governance that represents a cross-section of 
constituencies in securities and governance matters, including companies ranging in size from 
Fortune 50 companies to venture-backed firms, as well as public pension funds, hedge funds, 
faith-based investors and trade associations. 

 

Nels Olson is Vice Chairman and Co-Leader of the Board and CEO Services Practice of Korn 
Ferry, the preeminent executive search firm. His executive search and board assignments span 
the US, Europe, Asia and Latin America, and across multiple industries, including financial 
services, technology, consumer, industrial and healthcare. Recent Board assignments include 
American International Group, Occidental Petroleum Corp., The Carlyle Group, NewsCorp and 
The Travelers Companies. He has extensive experience in leading associations and non-profit 
organizations including: Business Roundtable and Motion Picture Association of America 
(MPAA). Prior to joining Korn Ferry, Nels had a successful career in public relations and 
government service, including serving on the staff of the White House Office of Presidential 
Personnel. 

http://www.law.gwu.edu/Academics/research_centers/C-LEAF/Pages/default.aspx
http://business.gwu.edu/icr


http://www.law.gwu.edu/Academics/research_centers/C-LEAF/Pages/default.aspx 
http://business.gwu.edu/icr 60 

 

 

 

James Turley serves on the Boards of Citigroup, Emerson Electric Company, Intrexon 
Corporation, and Northrop Grumman. He is also on the Board of the Boy Scouts of America, 
and has served on the boards of several other organizations. He was on the board of Catalyst 
from 2001-2013, serving as its Chair from 2009-2013. He also chaired the Governing Board of 
the U.S. Center for Audit Quality from 2007-2011. Jim is the former Chairman and CEO of Ernst 
& Young, where he spent his entire professional career. 

 
The Hon. Elisse Walter was appointed Commissioner of the Securities and Exchange 
Commission by President George W. Bush and served from July 2008 until August 2013. She 
was designated the 30th Chairman of the SEC by President Barack Obama, and she served as 
the agency's leader from December 2012 to April 2013. She also served as Acting Chairman in 
January 2009, a member of the Board of Occidental Petroleum Corporation, the Sustainable 
Accounting Standards Board and the National Women’s Law Center, and a member Of the 
Board of Governors of FINRA, the Financial Industry Regulatory Authority. 

 

Choosing new Directors has traditionally been one of the key roles of incumbent Boards of 
Directors. The process has evolved from shareholders voting for management’s slate in person 
at the annual meeting—with the possibility of nominations from the floor—to the current 
practice of voting the “proxy”—which is essentially a ballot— by mail, phone or online under 
rules promulgated by the SEC soon after it was established and updated over the years. 
Generally, managements’ slate was not contested, and, to win their seats, directors only 
needed to get a plurality, as opposed to a majority, of the votes. 

 

How the slate was chosen was often up to the CEO, under the theory that the CEO needed a 
group with which he or she could work effectively. In the 1970s, the SEC raised concerns about 
this process, and proposed instituting nominating committees. According to Conference Board 
Surveys, only 8 % of companies had nominating committees in 1971. (Note: the source of this 
historical context is an article by Michael E. Murphy in the Berkeley Business Law Review in 
September 2008 entitled The Nominating Process for Corporate Boards of Directors, A decision 
Making Analysis.) 

 
Fast forward to 2002 when the Sarbanes Oxley Act—or SOX—was enacted in reaction to 
accounting scandals in the early 2000’s. A key concern at the time was that Boards were not 
sufficiently independent from management and, thus, were not as effective as they should be in 
their oversight role. As a result, both the New York Stock exchange and the NASDAQ changed 
their rules for companies that wanted to list their shares with them, including requiring that the 
nominating and governance committee be composed only of independent directors. Currently, 
essentially all public companies in the US have nominating committees made up of independent 
directors. 
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That very abridged history gave some context to the panel’s discussion, which was focused on 
challenges relating to choosing new directors in the post-SOX environment, including how to 
have an effective balance of new perspectives and expertise while maintaining institutional 
memory and a workable-sized board. 

 

Discussion 
 

The panel discussion began with views on how the process for choosing new directors for the 
Board has changed from 15-20 years ago to what it is now in the post-SOX environment. 
Several themes emerged. First, the nature of Boards has changed. In the past, in the selection 
of Board members, who you knew was more important than what you knew. Board seats 
tended to be filled through “old boy networks,” of the current board members, especially the 
CEO. Further, being a CEO was often a key credential to being attractive as a potential Board 
member. Anecdotes suggested that some board members sat on a Board for decades without 
ever significantly contributing to the Board’s deliberations. Board meetings included such 
activities as golf outings as part of their activities. The time commitment needed to serve on a 
Board was more limited, enabling Board members to serve on 8 to 10 boards at the same time. 

 
Now, however, the atmosphere has changed markedly. Being a director is a more demanding 
role. There is a significant time commitment. Skills matter more than titles or who you know. 
Board policies, discussions and actions are more heavily documented and procedurally precise. 
Background reading materials for Board meetings are extensive. Further, there are more 
external actors focused on what boards do and how they do it. The SEC’s rules, as well as the 
listing standards of the exchanges, have led to more transparency. Documents, such as proxy 
statements are more comprehensive and robust, and the public scrutiny and expectations of 
Boards have increased. Boards are expected to focus on strategy and risks, as well as the views 
of investors. It is now unusual for Board members to sit on more than four Boards, and the 
trend is for Boards to place a limit on how many other Boards its directors may serve. 

 

As a result, the process for choosing directors has changed. In the past, Directors tended to be 
experts in general management, which is why CEOs were preferred Board members. “No 
longer are Boards looking for a group of Leonardo Da Vinci’s who can do it all.” Rather, Boards 
are looking for a portfolio of skills in a group that can work together to provide oversight and 
insight. As a result, Nominating and Governance Committees are now more likely to identify 
systematically key attributes that the Board needs now and in the future, identify where gaps 
exist, and develop a plan to recruit new directors to fill those gaps. In this process, they solicit 
views of other committee Chairs and Board members. Depending on the nature and the size of 
the business, these attributes can include expertise in finance, accounting, governance issues, 
risk, technology, cybersecurity, as well as international experience or other attributes specific to 
the firm or industry. 
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In addition to professional expertise, the panel discussed the importance of diversity on the 
Board. Diversity has a number of dimensions. In its broadest sense, from a board perspective, 
diversity refers to diversity of viewpoints, experiences and ways to approach problems. The 
point was made that the best decisions often are made by a group of people who do not all 
think the same way. By working together, they come up with an answer that is better than 
anyone could have come up with individually. Just starting with that premise would lead to 
searching for board members with different characteristics, such as gender, race, ethnic 
background, and age. It was pointed out that age is a particularly important attribute now, 
because people of different ages work differently, think differently, and approach problems 
differently. Adding minorities and women is important as well. Boards are increasingly 
recognizing the benefits of having members who reflect the views and values of their 
customers and employees. 

 
There was a general sense among the panelists that more progress is needed on Board diversity. 
Research has shown that diverse Boards are highly correlated with better financial performance, 
a finding that has attracted the interest of shareholders. The regulatory environment, too, has 
added focus to the issues of diversity, resulting in disclosure requirements; private initiatives to 
identify and expand the pipeline for qualified, diverse candidates; and, in some countries, even 
quotas for women on Boards. The challenge, however, is that people tend to look for people 
who are like themselves. With some Boards still “pale, male, and stale,” developing a truly 
diverse board requires explicit focus on developing a 

diverse slate of qualified candidates. 
 

Part of the process to determine the attributes that a Board wants in potential new board 
members includes evaluating existing members of the Board. The issue is not just about what 
gaps need to be filled, but also whether existing board members are no longer adding value or 
have an expertise that is no longer needed. That raised the delicate issue of Board self- 
evaluations. 

 
While Board self-evaluations are increasingly common, how they are conducted varies. Some 
Boards use third parties, others rely on their own questionnaires, and still others have 
individual conversations with the Independent Chair, Lead Director, or Chair of the Nominating 
and Governance Committee. Some focus on an assessment of the Board as a whole, and some 
assess individual directors as well. Larger companies tend to have a more formal and robust 
process than smaller companies. The key is what the Board does with the information. While 
Board members are usually aware when one of their colleagues is no longer contributing, 
having the evaluation is a catalyst for taking the very difficult step of asking a Board member to 
move on. 
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The process of choosing new Board members, and whether or not to re-nominate existing 
members, also involves revaluating policies regarding Directors’ tenure, age limits, term limits, 
and size of the Board. Age and term limits may be considered a proxy for the decision as to 
whether a Board member should leave the Board, but it is not always the right standard. 
Someone older or with more institutional knowledge may add more value than a younger or 
newer colleague. On the other hand, an age or term limit may be a crutch to keep someone on 
the board longer than is warranted. The size of the Board is an important factor, as well. 
Typically, Boards have about 11 members. When new expertise is needed, Boards can consider 
adding a board member, but too many members can become unwieldy. (Note: A Wall Street 
Journal article on March 24, 2016, entitled Investor Scrutinize Board Tenures, discussed 
questions regarding the tenure and age of Corporate Board members.) 

 

When there is an open board position and the attributes for the next Board member are 
determined, the Nominating Committee must decide how it is going to develop a list of 
potential candidates. The choice is to use its own network or to engage the services of an 
executive search firm. While not all companies engage an executive search firm, the panel cited 
a number of advantages to using one. An important consideration in using a search firm is the 
transparency of the process. In addition, search firms have broader access to candidates. This is 
especially important in helping Boards find diverse candidates. They also have the ability to 
evaluate candidates objectively in the context of what the Board needs and who may be a good 
fit. They are able to evaluate whether individuals who are interested in being on a Board are 
actually qualified to serve. Further, they can help manage the process in a timely manner and 
deal with board politics should that arise. Overall, it is helpful to have a third party expert advise 
the Board. However, the panel noted that small companies in particular may not want to incur 
the expense of an executive search firm or may have a candidate in mind. 

 
It was pointed out that Boards use executive search firms differently, ranging from: 

• here are the skills we need, who do you have; 

• help us refine the skills we need; 

• help us assess the people we are considering. 
 

The panel then turned to the question of how candidate names are surfaced. Simply put, the 
names can come from anywhere— including from the search firm, from current board 
members, even from the CEO and senior management. The key is individuals should be put 
through a process that allows them to be evaluated side-by-side. As a result, for example, if 
someone suggested by the CEO—or anyone else— does not measure up, they do not move 
forward in the process. 

 
The discussion then turned to the role of the CEO in the process. It was pointed out that the 
CEO might contribute some promising candidates. Further, it is important that the CEO and 
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Board members are able to work together with mutual trust and respect. In theory, the CEO 
should not get a veto. In practice, they may not like a particular choice of the Nominating and 
Governance Committee. However, if that is constantly the case, it is an issue that would have to 
be dealt with by the Board. 

 

Collegiality is important for the Board as a whole. Therefore, it is important that nominees meet 
with as many board members as possible so they can determine if they will be comfortable with 
each other. It is through the interview process that boards can evaluate the intangibles e.g. 
chemistry, collegiality, time availability. Generally, Boards are looking for people who do their 
homework and speak their minds—including standing up to the CEO if necessary, but will also 
listen to their Board colleagues’ perspectives. Once a Board consensus is developed, the Board 
members are expected to accept it, even if they disagree. 

 
No discussion of how directors choose directors would be complete without covering the 
impact of shareholder activists. This is an increasing issue, as evidenced by the financial press 
coverage of activist activities. The panelists described different types of activists, including: 

• investors who want to take over the company, 

• Investors who want to change the direction of the company, 

• Investors who want to influence the company’s policies, and 

• Investors who just want to be able to speak to management or the Board. 
 

With respect to activists, companies do not like being in the public eye, so increasingly they are 
willing to meet with the activist if they think it will be productive. Going into that determination 
is the track record of the activist and whether they should be taken seriously, taking into 
consideration, for example, whether the activist has been successful before or if it is an 
institutional investor who is a long-term shareholder. 

 
When an activist wants to put a director on the board, there is often a give-and-take process. It 
was noted that some activists today are the smartest shareholders a company could have and 
that, in some cases, directors put on Boards by activist shareholders turn out to be among the 
best directors. Other times, however, they can be disruptive and intolerable. 

 

Conclusion 
 

The discussion about activist shareholders highlighted the importance of Board directors to a 
company’s success. Choosing directors with the right expertise, the right motivation, the 
willingness to provide credible challenges to management, and the ability to work together 
collegially is the ultimate challenge for directors in choosing new directors who will effectively 
carry out their fiduciary duty to shareholders. 
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13. Is Corporate Governance Common Sense? 

On September 29, 2016, the 13th panel in the series focused on the Commonsense Principles of 
Corporate Governance that were issued in July 2016 by a group of prominent CEO’s and 
investment managers including Mary Barra of GM, Jamie Dimon of JPMorgan Chase, and 
Warren Buffett of Berkshire Hathaway. The Principles can be found at 
http://www.governanceprinciples.org/. 

 

Background 
 

The Hon. Cynthia Glassman moderated the panel. Dr. Glassman is an ICR senior research 
scholar. She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman 
during the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs 
from 2006 to 2009. Currently, she is a Director of Discover Financial Services, where she chairs 
the Audit Committee, and Navigant Consulting, where she chairs the Nominating and 
Governance Committee and serves on the Compensation Committee. She is a former Trustee of 
the SEC Historical Society and a member of the Advisory Board of C-LEAF. She has spent over 40 
years in the public and private sectors focusing on financial services regulatory and public policy 
issues. 

 
The panelists were the following: 

 
Stephen Cutler is Vice Chairman of JPMorgan Chase & Co. From 2007 through 2015, he was the 
company's General Counsel. Before joining JPMorgan Chase, Cutler was a partner at Wilmer 
Cutler Pickering Hale and Dorr LLP in Washington, D.C. and co-chair of the firm's Securities 
Department. From to 2001 to 2005, Cutler served as Director of the U.S. Securities and 
Exchange Commission's Division of Enforcement, where he oversaw the Commission’s 
investigations of Enron and WorldCom, as well as those involving NYSE specialists, research 
analyst conflicts and mutual fund market timing and revenue sharing. Before joining the SEC as 
Deputy Director of Enforcement in 1999, Cutler was a partner at Wilmer, Cutler & Pickering in 
Washington, D.C. Cutler is on the boards of the Legal Action Center, the National Women's Law 
Center and the Metropolitan Museum of Art. 

 
Tonya Mitchem Grindon is a shareholder in the Nashville office of Baker Donelson Bearman 
Caldwell & Berkowitz. She serves on her firm's Board of Directors and is chair of her firm's 
Corporate Finance & Securities Group. She will assume the role of chairperson of her firm's 
Business Department in January 2017. She concentrates her practice in securities and 
corporate finance, corporate governance and business transactions. 
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Linda Livingstone serves as dean of the George Washington University School of Business, 
leveraging its unique location in Washington, D.C., to enhance the capacities of students, 
faculty, staff, alumni, and the business community to be productive and principled members of 
society. Previously, she served as dean of the Graziadio School of Business and Management at 
Pepperdine University for 12 years, where she strengthened the school’s focus on excellence in 
teaching, scholarship, and Christian values. She has been published and cited in numerous 
academic and professional outlets for her work in creativity, leadership and business/higher 
education. Livingstone also serves on the board of Capital Southwest Industrials where she 
chairs the compensation committee and is a member of the board of Trinity Christian School in 
Fairfax, VA. 

 

Lynne Miller has over 30 years of executive and board experience, including 19 years on an S&P 
500 utility board, 10 years on a bank board and 16 years as President/CEO of a high-growth 
environmental firm she co-founded. Lynne is a director of Scana Corporation, a public energy- 
based holding company headquartered in Cayce, South Carolina with a market cap of$10 
billion. Lynne has served on the board since 1997 and has been a member of all board 
committees: Audit, Nominating & Governance, Compensation, and Nuclear Oversight. She 
chaired the Nuclear Oversight Committee from 2000-2015. She currently sits on the Audit and 
the Nominating & Governance Committees. Lynne was a director of Adams National Bank, a DC 
based community bank, from 1998-2008. Adams was the first federally chartered bank in the 
US to be owned and managed by women. Lynne was the director representative to the bank’s 
IT Committee. She was on the Directors’ Loan Committee. 

 
The Commonsense Principles cover eight categories, many of which have been discussed in the 
previous 12 ICR-CLEAF panels. The categories are: 

 
1. Board of Directors composition and internal governance including independence, 

expertise, integrity, diversity, commitment, compensation, effectiveness, and 
availability. 

2. Board of Directors responsibilities including, communication, setting the board’s 
agenda, understanding the business, overseeing the performance of the CEO and senior 
management, and the focus on major strategic issues and risks. 

3. Shareholder rights covering proxy access and voting rights. 
4. Public reporting focusing on transparency, clarity, earnings guidance and non-Gaap 

measures. 
5. Board leadership, addressing the issue of combining the Chairman/CEO role, Lead 

director, and independent chair. 
6. Management succession planning, covering the importance of and the process for 

management succession. 
7. Compensation of management, addressing compensation policies and process, as well 
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as disclosure. 

 
8. Asset managers’ role in Corporate Governance, focusing on the responsibilities of asset 

managers in voting their shares and communicating any concerns with the companies. 
 

In releasing these principles, the group stated that they offered the principles in the hope that 
they will promote further conversation on Board governance. The purpose of the panel was to 
have such a conversation. The principles provided the context for a discussion of ‘good 
corporate governance’ overall and some of specific issues Boards address. 

 

Discussion 
 

The panel began with a discussion of the motivation for and the evolution of the Principles. It 
was noted that the environment in which Boards operate has changed over the last 15 to 20 
years. In earlier years, Boards were generally left alone in their role of overseers of company 
performance. More recently, pressures to focus on short-term performance have emerged. 
These pressures – on maximizing year-over-year or quarter-over -quarter profits – have been 
detrimental to sustaining long-term investment and ultimately to the country’s economic 
growth. Concerns about “short-termism” have been raised by some large investment 
managers, and even by Vice President Joseph Biden. 

 

What the Principles embody is a new “Board activism” where investors have decided that that 
the way to counter short-termism is to have directors promote a long-term outlook. It is an 
answer to a rise in institutional shareholder activism. In essence, the Principles are designed 
from the perspective of how an owner of a company would like to see it run. They were 
developed by executives of major corporations and asset managers as well as an activist 
investor. Beyond the substance of the Principles, which are not that controversial, their 
importance lies in the fact that the group came together and, from very different perspectives, 
coalesced their ideas and experiences into a coherent set of recommendations. The fact that 
other groups, such as the NACD, the Business Roundtable and the Conference Board, have also 
been focusing on governance issues highlights that that we are at an inflexion point with 
respect to reconsidering the role of Boards. 

 
The discussion then turned to how boards are reacting to the Principles. There was general 
agreement that nothing in the Principles was ground breaking, but that they did evidence major 
changes in Board Governance over the last 15 to 20 years. To put that in context, it was noted 
that they came out on the eve of the 15th anniversary of the Enron bankruptcy, an event that 
contributed to the governance requirements in the Sarbanes-Oxley Act of 2002. 

 
Since that time, Boards have become more independent and more diverse. Executive sessions 
of independent directors are routine, and robust board self-evaluations are more common. 
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Board members now receive more training on their roles and responsibilities. They have access 

to a broad range of educational materials from outside entities including the NYSE, NACD, 

academic institutions, outside counsel, and consultants. As a result, Boards are much more 

aware of, and attuned to, corporate governance expectations. They also have more internal 

access outside the C-suite, including interactions with lower level management and the internal 
audit team. The days when Board meetings were a social activity, with golf games and fancy 
dinners, are over. 

 

In that context, therefore, from the Board member perspective, the principles are viewed as a 
reminder to step back and reflect on their own Board’s governance practices in light of their 
particular circumstance. A key takeaway is that one size does not fit all. 

 
The conversation then turned to several of the principles that were put forward without a 
specific recommendation. 

 

Regarding Director tenure and retirement age, the principles said that it is essential that a 
company attract and retain strong, experienced, and knowledgeable board members, noted 
that some boards have maximum length of service and mandatory retirement age for directors 
with or without exceptions, and some have no such rules, and stated that the importance of 
fresh thinking and new perspectives should be tempered with the understanding that age and 
experience often bring wisdom, judgement, and knowledge. 

 

Clearly, there are positives and negatives between having seasoned directors versus newer 
directors with fresh experience and insights. 

 
With respect to age limits, the question was raised “if you could get Warren Buffett on your 
Board, would you?” If the answer is “yes” then a hard and fast retirement age does not make 
sense. Further, although some companies do have a retirement age, they make exceptions. It 
seems very arbitrary to say that at age 70 or 75 you no longer add value. Similar arguments 
could be made regarding term limits. On the other hand, having a tenure limit or retirement 
age makes it easier to remove a director who is not performing up to expectations. However, 
an effective self-evaluation process can accomplish the same objective. The general view was 
that you need a retirement age or term limit only if the Board is not prepared to make the hard 
decisions. 

 

What appears to be happening is that while Board seats are turning over slowly, boards are 
evaluating themselves more robustly, including sometimes getting help from third parties to 
ask the hard questions. The real issue when it comes to good corporate governance is not age 
or tenure, but rather appointing directors who perform their duty of care, who do their 
homework, read the materials in advance, and ask the tough questions. 
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Boards also need to consider whether the composition of the board is appropriate in the 
current environment. If changes are needed, they have to figure out how to leverage the 
expertise and diversity they have currently and refresh it when necessary. For example, when a 
company’s business has changed direction, current members, who may have been terrific 
board members in the past, may be less relevant and helpful now. Boards are increasingly 
looking at the skills they have versus the skills they need and are considering how to fill the 
gaps as they refresh their boards. 

 
Regarding Proxy access, the Board Principles suggest that many public companies and asset 
managers have reviewed their approach to proxy access. Others have not yet undertaken such 
a review or may have one underway. 

 
The Board Nominating and Governance Committee is responsible for determining who will be 
on the company’s proxy. Activist investors want their nominees on the company’s proxy card, 
rather than going through an expensive complicated proxy fight. Whether to allow access to the 
proxy has been a controversial issue for a number of years. Recently, however, more companies 
have allowed proxy access as a result of successful shareholder proposals and in response to 
the growing trend, even without a formal proposal. Over 35% of S&P 500 companies now allow 
proxy access (e.g. typically for a group with at least 3% of shares held by no more than 20 
shareholders for at least 3 years to nominate up to 20% of directors of a company), compared 
to virtually none five years ago. This was seen as the most rapid acceptance of shareholder 
proposals over the last 50 years. In addition, its impact may not be known for years. 

 
From the Directors’ perspective, they want to be sure that the candidates put forth by the 
activists would serve for the right reasons over the long term. Why it matters to the Board is 
that it is important for directors to work well together, to be collegial. They do not necessarily, 
nor should they, agree all of the time, but they should share the same goals for the company. If 
a board member does not fit in with the culture and chemistry of the Board, that can create 
problems in the boardroom, which can translate into problems for the shareholders. Proxy 
access makes it hard to control getting the kind of directors that the Board wants and needs. 

 
Regarding the separation of the roles of Chairman and CEO, the principles said that the board’s 
independent directors should decide, based on the circumstances at the time, whether it is 
appropriate for the company to have separate or combined chair and CEO roles. …if the 
company combines the roles, it is critical that the board has in place a strong designated lead 
director and governance structure. 

 
Usually, if the role of Chairman and CEO is combined, that person is the only inside director on 
the Board. The others are all independent. That is a very different situation than in the mid to 
late 20th century, when many boards were dominated by insiders. 
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When the role of Chairman and CEO is combined, Boards typically have a lead director, who 
gets input from the other independent directors, including in executive sessions. A strong lead 
director works closely with the Chairman/CEO, including providing input on setting the agenda 
for meetings and discussions. 

 

There is no data that suggests that combining or separating the roles makes a difference in 
performance. The general view was that one size does not fit all, and the decision regarding 
combining the roles should be very specific to the company’s situation. By not taking a position 
on this issue, the Commonsense Principles left it to Boards to decide. 

 
Regarding Board meetings with third parties, the principles said that robust communication of a 
board’s thinking to the company’s shareholders is important…Directors who communicate 
directly with shareholders ideally will be experienced in such matters. 

 

With increasing shareholder activism, requests for Board meetings with third parties have 
become more prevalent. The general view was that such meetings are fine, with the caveat that 
the directors must be briefed on what they can and cannot say, especially under the SEC’s 
Regulation FD (Fair Disclosure) requirements, and that counsel be present. It was noted that 
such meetings might be helpful in giving comfort to shareholders that the Board is engaged and 
informed. 

 
Conclusion 

 

In the press statement on the Principles, the authors stated that these recommendations are 
not meant to be absolute. We know that there is significant variation among our public 
companies and that their approach to corporate governance will inevitably (and appropriately) 
reflect those differences. 

 

The panel discussion confirmed the importance of these issues to corporate directors and that, 
as said often during the discussion, one size does not fit all with respect to corporate 
governance practices. 
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14. The Role of Directors in Dealing with Reputation Risk 
 

On March 30, 2017, the 14th panel in the series focused on how Directors deal with reputation 
risk to the company in their oversight role. 

 
Background: 

 
Damage to the company’s reputation can have a negative impact on revenues, profits, growth, 
employee morale, share price, and even its viability. It can result in costly litigation and reduce 
investor and public trust in the company. Reputation risk has always been a concern of 
companies and their Boards. Triggers of a reputation problem can be internal or external. Some 
examples include: 

• Johnson and Johnson, which 25 years ago set a high standard for responding to deaths from 
Tylenol pills, which were poisoned by a 3rd party. By quickly recalling 31 million bottles of 
Tylenol and developing expensive tamper proof packaging, it regained lost sales and 
protected its brand. 

• A less successful, more recent case is Wells Fargo, whose ‘stretch goals’ for cross-selling 
apparently created incentives to open fake accounts in customers’ names. With a slow and 
seemingly mishandled response, it is still seeing negative effects on its account openings and 
customer trust. 

• In an interesting case in 2012, resulting from a negative media description of its finely 
textured beef product – calling it ‘pink slime’ --Beef Products Inc. alleged that ABC’s news 
coverage caused $1.9 billion in damages. The case is going to trial during the summer 2017. 

• There are many other cases, e.g., Volkswagen, Toyota, BP, and many cybersecurity breaches 
that also make the point. 

 

With the advent of social media, news — good and bad — travels more quickly and more broadly 
(and sometimes more inaccurately) than in the past. In addition, whistleblowers have been given 
more protections and possible awards from the SEC under the Dodd Frank Act. As a result, the 
role of corporate boards in overseeing reputation risk to their companies has required more 
intense and timely focus on risks to the company’s reputation. The challenge for Directors in this 
regard is to understand possible internal and external sources of reputation risk, what is being 
done to prevent such risks, how the company is perceived by its stakeholders, and what plans are 
in place to deal with reputation damage if it were to occur. 

 

The Hon. Cynthia Glassman moderated the panel.  Dr. Glassman is an ICR senior research 
scholar.  She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman 
during the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs 
from 2006 to 2009. Currently, she is a Director of Discover Financial Services, where she chairs 
the Audit Committee, and Navigant Consulting, where she chairs the Nominating and Governance 
Committee and serves on the Audit Committee. She is a former Trustee of the SEC Historical 
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Society and a member of the Advisory Board of C-LEAF. She has spent over 40 years in the public 
and private sectors focusing on financial services regulatory and public policy issues. 

 

The panelists were Board directors who actually face this actual or potential challenge on an 
ongoing basis as well an advisor to Boards on communications. 

 
The panelists were the following: 

 

Charles Bakaly is a strategic communications counselor, with 35 years of experience, who leads 
Edelman’s National Litigation and DC Crisis Communications practices. At Edelman, he conceives 
and executes campaign strategies for organizations to promote and protect their reputations. He 
regularly counsels senior leadership and boards of directors on governance and reputation 
management issues. His prior roles include private law practice at Morgan Lewis and Bockius, 
federal prosecutor, and several positions in the Reagan administration. Charles has advised 
government and business leaders in many high-profile situations. In 2006, he directed the release 
of the Iraq Study Group recommendations for the co-chairmen, former Secretary of State James 
A. Baker III and Congressman Lee Hamilton. In 1998, Independent Counsel Kenneth W. Starr 
appointed him counselor and spokesperson for the Office of Independent Counsel. He also 
served as counsel to Judge William Webster in the investigation of the Los Angeles Police 
Department’s response to the civil disorder in 1992 following the verdict in the first Rodney King 
case. 

 
The Hon. William Barr received his law degree with highest honors from George Washington 
University. He served as the Attorney General of the United States from 1991 to 1993 under 
President George H.W. Bush and prior to that as the Deputy Attorney General and as Assistant 
Attorney General in charge of the Office of Legal Counsel. At the end of 2008 Mr. Barr retired 
from Verizon Communications, after serving as General Counsel and Executive Vice President of 
that company since its formation in 2000. Prior to that, he served in that capacity at GTE 
Corporation from 1994 until that company merged with Bell Atlantic to form Verizon. He has 
served in the Central Intelligence Agency, clerked for Judge Malcolm Wilkey of the U.S. Court of 
Appeals for the District of Columbia, and served on the White House Domestic Policy Staff under 
President Reagan. Mr. Barr currently serves on the Boards of Time Warner Inc., Dominion 
Resources Inc., and Och-Ziff Capital Management. 

 
The Hon. Kathleen Cooper has served in a variety of posts during her career -- Under Secretary 
for Economic Affairs at the U.S. Commerce Department, Chief Economist for the Exxon Mobil 
Corporation, Executive Vice President of Security Pacific National Bank and Dean of the College of 
Business at the University of North Texas. In addition to her current role as senior fellow at 
SMU’s John G. Tower Center for Political Studies, Dr. Cooper is the nonexecutive chair of the 
Williams Companies board and a director of Deutsche Bank Trust Company of the Americas. She 
is also the immediate past chair of the National Bureau of Economic Research and a member of 
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the Council on Foreign Relations. She has held positions as president of the National Association 
for Business Economics and the U.S. Association for Energy Economics, chair of the American 
Bankers Association’s Economic Advisory Committee, and founding director of Texas Security 
Bank. She earned a Ph.D. degree in economics from the University of Colorado. 

 

Cynthia Hostetler is an attorney, serves on multiple public company and mutual fund boards, 
including as board executive committee member and finance chair for Vulcan Materials 
Company; board member and investment management services committee chair for Aberdeen 
Funds; board member and governance committee chair for TriLinc Global: and board member of 
Invesco Funds. She serves on the Executive Committee of the Independent Directors Governing 
Council, the leading professional organization for independent mutual fund directors and on the 
Eisenhower Foundation board of directors which supports the Presidential Library. Cynthia was 
board member and governance committee chair for Edgen Group and Artio Funds until their 
successful sales. Prior to board service, Cynthia was head of the Overseas Private Investment 
Corporation’s investment funds group, one of the world’s largest emerging markets private 
equity fund of funds. Previously, she was president of First Manhattan Bancorporation. 

 
Discussion 

 
The panel began with a discussion of why reputation risk is so important to Boards. It was noted 
that reputation risk is part of general business risk in that if products and services are not well 
thought of, the company could lose customers and investors. Usually, a poor reputation comes 
from a failure to execute business strategy and policies properly or a failure of integrity. By and 
large, for Directors, dealing with reputation risk is ‘blocking and tackling’ to make sure the 
company has a high-quality management team, that operational processes are effective, and that 
compliance processes are in place and followed. However, no matter how good a job the board 
or management does, mistakes will occur, external events will cause problems, or a rogue 
employee will do something illegal or unethical. When such events happen, management can be 
distracted from the ongoing operations of the business. An example was given of a company 
whose reputation problem limited its ability to innovate and develop new products, which in turn 
caused it to lose customers and employees, and ultimately put it in a position from which it could 
not rebound. 

 

One member of the panel recalled a recent study that reported 25% of a company’s value can be 
attributed to its brand and reputation. It is not surprising, then, that damage to a company’s 
reputation can reduce its stock price and make financing more expensive. As Warren Buffet has 
said, “It takes 20 years to build a reputation and five minutes to ruin it.” Boards must understand 
that reputation risk is about who you are, not what you produce, and that the company’s values 
and what it stands for are critical factors in maintaining a good reputation. Therefore, from a 
Board perspective, it is important that directors pay attention to building up good will so the 
company has the capacity to weather a potential reputational storm. This can be done, for 
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example, by setting up foundations, supporting the community, and developing good investor 
relations. Further, it is important to have savvy people in place who can deal with a public affairs 
crisis, including internal and external counsel, and public affairs specialists who can help respond 
appropriately. Examples were given about lessons learned by the energy industry from the Exxon 
Valdez oil spill and the BP Deepwater Horizon explosion and oil spill, as well as those learned by 
the financial services industry after the financial crisis of 2008. 

 

In recent years, social media has heightened the challenge companies face in protecting their 
reputations. In a world of 24/7 coverage of stories, repeated over and over, in which the 
information may be incomplete or inaccurate, Boards and management must focus attention--in 
a way they never have before--on how the company is being portrayed and perceived. This new 
reality is a game changer, in which an offhand comment by a CEO can result in social media attack 
against the company. 

 
The panel then turned to how Boards are structured to oversee reputation risk. The general view 
was that overseeing reputation risk is the role of the full board, regardless of whether the 
discussion starts in a Board committee, such as the risk or audit committee. 

 

With regard to what Boards need in order to understand perceptions and vulnerabilities of the 
company, there were several themes: 

• First and foremost, Boards need a CEO and management team they can trust, that deals with 
them honestly, and is transparent. They need to have the opportunity to meet with people in 
operations. They need to candidly discuss risks with management. The Board needs to ask the 
hard questions and expect complete and accurate answers. They need to be able to assess 
whether they are being “managed” by management. 

• Boards need information. They need access to materials and reports from their investor 
relations team. They need feedback on what shareholders and analysts are saying about the 
company, the questions they are asking, and concerns they have raised. They should be 
aware of any concerns raised by their bankers. They should also be aware of what is said in 
the press and social media. 

• Boards need to set the appropriate tone at the top and an ability to assess whether 
employees are adhering to the company’s values. Ways that Boards can accomplish this 
include: reviewing communications to employees; being informed of turnover, especially 
among particularly valued employees; expecting punishment of bad actors and rewarding the 
right behavior; and monitoring trends from employee surveys, employee exit reports, hotline 
reports, consumer complaints, and industry surveys 

• Boards need to know whether and how the company is prepared for a crisis and that there 
exists a response plan that has been tested for worst-case scenarios. 

 

Simply put, Boards need to understand that no matter how good they think the company is, 
things could “go south” quickly, so they need to be prepared for the worst. If something does go 
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wrong, the Board is going to be asked, from a governance perspective, why this problem was not 
caught sooner. 

 

What Boards do has changed significantly since the accounting scandals earlier this century and 
the enactment of Sarbanes-Oxley (SOX) and later the Dodd-Frank Act. Before that time, Boards 
did not get as much information as they do now, and they did not delve into business risk the way 
they do now. Several developments were noted: 

• Enterprise risk officers undertake ongoing reviews risks, including reputational risks, by 
business lines, by counterparties, and with compliance reviews, among other steps. They 
provide risk ratings and red flags to the Board routinely. 

• Internal audit departments have more robust processes to determine whether controls are 
appropriate and effective, and routinely provide to the Board the results of audit reviews and 
remediation expected and undertaken. 

• Anonymous hotlines are in place to enable whistleblowers and others with complaints or 
concerns regarding fraud, employment issues, or other issues, to be heard. Significant issues 
are typically escalated to senior management and the Board. 

• Boards and committees now typically have executive sessions of the independent (i.e., non- 
management) directors with individuals, e.g., the chief financial officer, general counsel, the 
head of internal audit, the chief risk officer, and others as appropriate, to provide an 
opportunity to discuss any concerns that they might not want to raise in a broader meeting. 

• Boards are learning from other’s mistakes. When a significant reputation event happens at 
another company, Boards are often asking management to review their own processes in 
order to learn the lessons and avoid a similar problem. 

 

In sum, more robust processes are now in place to help make sure that the types of problems 
that occurred in the past do not happen again. 

 

However, as noted above, the Board cannot protect against all reputation risks. Despite its best 
efforts, bad things can happen. When that occurs, the Board needs to recognize and be 
responsible for the problem and own the solution. Sometimes, though, the Board cannot act as 
quickly or effectively as it would like. When an investigation is ongoing, legal impediments may 
prevent the company from issuing statements or responding to questions. Meanwhile, media 
stories may be damaging the firm’s reputation. In such cases, the company might rely on third 
parties to provide some generic perspective on the issue to balance the negative press. Also, the 
board may take actions to enhance its governance and compliance proactively to rebuild its 
reputation while an investigation or settlement is pending. 

 

Conclusion 
 

Overseeing reputation risk is a growing challenge for Boards of public companies. As a result, 
Directors must be increasingly diligent in their oversight efforts to protect the company’s 
reputation and to mitigate damage should the company’s reputation be sullied. 
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15. The Role of Directors in Business Model Disruptions 
 
On November 14, 2017, the 15th panel in the series focused on how Directors deal with actual and 
potential disruptions to the company’s business model in their oversight role. 

 
Background 

 

The Hon. Cynthia A. Glassman moderated the panel. Dr. Glassman is an ICR senior research 
scholar. She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman during 
the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs from 2006 
to 2009. Currently, she is a Director of Discover Financial Services, where she chairs the Audit 
Committee, and Navigant Consulting, where she chairs the Nominating and Governance Committee 
and serves on the Audit Committee. She is a former Trustee of the SEC Historical Society and is a 
member of the Advisory Board of GW Law School’s Business and Finance Law program. She has 
spent over 40 years in the public and private sectors focusing on financial services regulatory and 
public policy issues. 

 
The panelists were Board directors who actually face this actual or potential challenge on an 
ongoing basis as well as experts in corporate governance. 

 

Lawrence Cunningham is the Henry St. George Tucker III Research Professor of Law GWU. He is an 
authority on corporate governance, corporate culture, and corporate law, and teaches business- 
related courses that span these fields. He has written dozens of books and scores of articles on a 
wide range of subjects in law and business. These include the leading textbook on accounting used 
in law schools, a popular narrative on contracts, and best-selling books on Berkshire Hathaway and 
Warren Buffett. Beyond his extensive writings on corporate governance, Professor Cunningham 
regularly advises corporate boards and serves on the boards of Constellation Software Inc. and 
Ashford Hospitality Prime, Inc. 

 

Kenneth Daly recently retired from a decade as CEO of the National Association of Corporate 
Directors (NACD). Having led the NACD through a period of growth and influence, and recognized as 
an expert on audit committees, corporate governance, and board transformation, he continues his 
service to the Association as a senior advisor to the NACD’s president and CEO. Formerly, he was 
partner at KPMG, and served in many roles including Executive Director of KPMG’s Audit 
Committee Institute. He currently serves on the boards of Lutheran Services in America and 
Powerlytics, Inc. 

 

The Hon. Susan Ness is a Senior Fellow at the SAIS Center for Transatlantic Relations at Johns 
Hopkins University and founder of the SAIS Global Conference on Women in the Boardroom. 
Formerly, Susan was a Commissioner at the Federal Communications Commission. She is currently a 
board member of TEGNA, Inc. (NYSE-TGNA, formerly Gannett Co). She previously served on the 
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new board of Adelphia Communications (post-bankruptcy filing), and the board of LCC 
International. She is a board member of Vital Voices Global Partnership, an NGO that identifies and 
assists emerging women leaders worldwide. She is a member of the European Institute Board of 
Advisors and an affiliated expert of the Information Technology & Innovation Foundation. She 
served a three year term on the Fulbright Foreign Scholarship Board, and was twice elected Vice 
Chair. 

 

Business model disruptions are inherent in a dynamic economy. Change brings new competitive 
pressures and can make business models obsolete. The demise of the buggy whip manufacturers 
with the advent of automobiles is a classic example of such an event. In the current environment, 
threats to business models are coming from many directions. 

 

• Clearly, evolving technologies are enabling new business processes, products, and distribution 
networks. For example, Amazon began by disrupting the business models of traditional 
bookstores and has gained traction in other businesses as well, most recently upscale grocery 
stores and possibly prescription services in the future. 

• Big data and artificial intelligence are changing how companies reach customers as well as what 
skills they need from their employees. These new technologies can displace workers, but they 
open opportunities for a better educated workforce. 

• Social and environmental issues are affecting expectations of how companies do business, and 
social media has increased the need for rapid response to emerging concerns and issues. For 
example, Exxon, Shell, and other energy companies have been sued over damages related to 
climate change amid a push for business model changes. 

• Political events can affect companies’ supply chains and distribution networks. 

• Changing demographics are having an impact as well. Millennials have different expectations 
than previous generations for how they want to be treated by their employers. In addition, just 
as businesses learned to tailor their products and services to the huge baby boom generation, 
they are now dealing with the different demands of this even larger generation. 

 

The challenge for corporate directors is not just to understand the threats that disruptions present 
to their firm’s competitiveness and profitability, but also to think both proactively and reactively 
about the impact on the company's strategy and viability. Given the rapid pace of change, 
companies must be prepared to make the proper diagnosis and respond quickly. Issues they need 
to consider include: 

 

• Whether they will be a disrupter or be disrupted 

• Which threats are real and which are unlikely to have a significant impact, 

• Whether and how to transition the firm from the old to a new approach without cannibalizing 
their existing business, 

• Whether to partner with other companies or transition organically. 
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Discussion 
 

Disruption is not new to companies. The industrial revolution was a major disruption to the old way 
of doing business. Ford Motor Co. was disrupted by its competitors early last century from its 
business model of one model/one color to multiple choices. Fast food challenged traditional 
restaurants. HD TVs and internet access are disrupting movie theaters. To start the discussion, the 
panelists provided their views regarding what is different about disruption in the current 
environment. 

 

Changed Environment. A key difference identified is cycle time. In the past, change simply took 
longer. Also, making a significant change to a product was expensive. Further, companies were 
afraid to cannibalize their existing business. It was noted that AT&T suppressed technology for 
wireless telecommunications because they did not want to cannibalize their telephone business. 
Now, someone can relatively quickly and cheaply make your product irrelevant. 

 
Digital technology has enabled companies to enter markets directly through business to business, 
business to consumer, or consumer to consumer services without the need for an intermediary. 
Entering a business can be done without much money but with an idea and a group of people who 
can execute on the idea and get the attention of other players. Companies such as Google and 
others readily cannibalize their own products, because they know that if they do not, someone else 
will. Such companies are able to attract the best and the brightest employees, who appreciate the 
innovative culture. 

 

Certain technologies, for example, blockchain, can eliminate friction in market transactions. For 
companies for which friction underlies the business model, such as a credit card or title companies, 
the disruption could eliminate whole industries. Boards and management need to be aware that 
disruption can, and likely will, come from outside the industry. 

 
The velocity of change has resulted in a fundamental shift in the organizational structure of 
companies. Flatter organizations with fewer layers enable companies to be more nimble in their 
decision-making. Physical organizations of companies have evolved as well. There is a trend toward 
more open architecture, where senior management may be situated in a large room among the 
employees, instead of in the proverbial ‘corner office’. This creates a dynamic of collaboration, 
which often was not present in the past. 

 
Evolving Corporate Governance. At the same time that the velocity of disruption has been 
increasing, corporate governance has been evolving. Over the last 20 to 30 years, the role of 
directors has changed. The role had traditionally been to support the CEO on executing the mission 
and strategy of the company, give advice, and help open doors. Directors were typically senior 
officers of the company, friends or acquaintances of the CEO, accountants, consultants, and 
lawyers. As a result, Boards tended to be very insular. 
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In response to the accounting scandals early this century, including Enron, WorldCom, and others, 
the Sarbanes Oxley (SOX) law was passed in 2002. Corporate governance changes were a key focus 
of the law. Boards of public companies were expected to have more directors who were 
independent of the company, i.e., not part of management and not having a relationship with the 
company other than the Board role. In addition, exchanges changed their listing rules for public 
companies to require that the Audit, Compensation, and Nominating and Governance Committees 
be made up of only independent directors. 

 

Since that time, Boards have taken on more active roles – as overseer, monitor, questioner, and 
prober. While the relationship between the board and management is expected to be constructive 
and congenial, Directors are also expected to bring a healthy skepticism to their role, pushing and 
challenging on management assumptions and plans. 

 
The panelists opined that to be most effective, Boards need to be a diverse group with a range of 
backgrounds covering, for example, disruption risk, innovation, technology and other industries. 
They noted that shareholders are pushing for a diversity of experience, age, gender and ethnicity. In 
other words, shareholders want Boards to include people with fresh and relevant perspectives. 
Boards have responded by increasingly turning to executive search firms for assistance with Board 
recruiting, and companies are increasingly considering the range of skills, backgrounds and 
experiences that they need to round out the Board. The panel agreed, however, that while the 
process has been changing, it still needs improvement. 

 

The enhanced role may be a positive development, because management may need more help in 
dealing with the velocity of change and the low cost of innovation. Directors can help management 
think about the best organizational structure to respond to threats and to take advantage of 
opportunities. It was noted that perhaps a separation of the roles of CEO and Chairman might 
provide two centers of power that might be helpful in dealing with massive risks coming from 
different directions. 

 
An example of the role of the Board in an actual business model disruption was illustrated by the 
changes at Gannett Co. Inc. Prior to 2015, Gannett was a publicly traded holding company with 
broadcast stations, publications around the globe, and digital businesses including Cars.com. The 
company was performing well with excellent cash flow. While disrupting its business was a scary 
concept, the Board and management realized that the marketplace for news and information was 
rapidly changing, and that Gannett would need to transform with it to take advantage of the 
opportunities generated by changes in consumer consumption of news and information and the 
needs of advertisers. 

 
The Board began a review process that included creation of a transformation committee to review 
and evaluate the Company’s overall strategy and management’s operational plans and initiatives in 
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support of that strategy. Management was encouraged to take more risk. The consequence was 
that the company changed the nature of its publishing operations by inserting USA Today content 
into their local publications, creating a pay wall to encourage digital subscribers, and reimagining 
their digital content for online audiences. Ultimately, the board spun off a healthy publication 
business, together with the name Gannett (by which many publications were known), and renamed 
the original company TEGNA. TEGNA was comprised of television stations and digital businesses, 
such as Cars.com. This past May, the TEGNA board spun off Cars.Com to become a pure play 
broadcaster, streamlining the structure to attract investors with the company’s strategic focus and 
strong operating results. Throughout the transformation process, it was management that created 
the overall strategy and operating plans with the encouragement of the Board. 

 

Remaining Challenges. More rigorous corporate governance expectations coupled with the more 
challenging disruptive environment raised a number of issues with which the panelists grappled as 
the discussion turned to general problems that remain in the current environment. 

 

One challenge is an agency problem of asymmetric information. Management knows much more 
about the company than Directors know. Directors are part time, independent, and typically spend 
fewer than 300 hours a year on work for one board. For all but the most simple of companies, that 
may not be sufficient time for Directors to be fully effective and to fully understand the company’s 
strategy. 

 

Panelists pointed out ways to overcome the asymmetry of information. One way is to have the 
board drive the meeting agendas as well as provide input on who presents to them, and what 
information the board expects to see. In addition, it is useful for the Directors to follow the 
information that management follows, to stay current on the industry, and to go to relevant 
conferences. Directors can also learn from the experiences of other companies in their industry or 
with similar challenges. The recent problems with breaches at Equifax and questionable sales 
practices at Wells Fargo were raised as examples of lessons from which all Directors can learn. With 
all of the additional information, Directors are better able to know what questions to ask and 
whether the answers are reasonable. 

 
Another challenge is cultural issues. As noted above, corporate governance has become more 
robust in the past 20 to 30 years. While Boards are less passive and more engaged then in the past, 
turnover is slow, tenure may be long, and Directors may be reticent to vote against the consensus. 
Given the range of skill sets that companies need, it behooves the board to think about what the 
company’s strategy is going forward and whether it has the right skill sets on the Board. If it does 
not, the board needs to fill identified gaps when filling a board slot. 

 
A related issue is the role of the Board in CEO succession. This is one of the most important roles of 
Corporate Boards. The identity of the CEO is closely related to the culture of the company and the 
ability to sustain the business model. The disruption to the company from incapacity or death of a 
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CEO can be enormous. The implosion of The Weinstein Company following the scandal surrounding 
Harvey Weinstein and speculation regarding who will succeed Warren Buffett and whether that 
person can sustain the culture and business model of Berkshire Hathaway highlight the significance 
of the Board’s responsibility in CEO hiring and succession plans. 

 

An additional challenge relates to board process. The role has changed from review and consent to 
active engagement. While the panel emphasized that the Board’s role is oversight, not 
management, they agreed that the dialogue generated by asking the right questions adds 
considerable value in identifying gaps, weaknesses, questionable assumptions, risks, and areas that 
may need change. With regard to the disruption issue, examples of such questions included: 

 

• What business are we in? 

• Who are our customers now and in the future? 

• What level of innovation do we have? 

• How do we incentivize innovation? 

• How do we monitor and test the market for new products? 

• What is our risk tolerance? 

• Do we have the resources we need to protect against threats and take advantage of 
opportunities? 

 

Asking such questions is a proactive way to stimulate management reflection. 
 
Conclusion 

 

The panel was in agreement that the job of a public company director is hard. 
Given all of the challenges, a question was raised about whether the existing governance model is 
still appropriate or whether too much burden is being placed on Boards’ shoulders. It was pointed 
out that there is a trend toward fewer companies going public. A discussion ensued on whether 
that trend was related to heavier regulatory expectations of public companies, quarterly reporting 
requirements which make it more difficult for public companies to innovate and focus on the longer 
term, and more credit and capital available to private companies than in the past. 

 

Nevertheless, the general view was that the current governance model – that the Board makes sure 
there is a valid strategy and that management has the resources to execute on that strategy – is still 
valid. While that is not always being done as effectively as it could or should be, “the theme of the 
evening was that we are all making progress towards a laudable goal.” 
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16. The Role of Directors in Dealing with Sustainability Issues 
 

On April 9, 2018, the 16th panel in the series focused on the role of Corporate Directors in dealing 
with the many issues associated with sustainability. 

 
Background 

 

The Hon. Cynthia A. Glassman moderated the panel. Dr. Glassman is an ICR senior research 
scholar. She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman during 
the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs from 2006 
to 2009. Currently, she is a Director of Discover Financial Services, where she chairs the Audit 
Committee, and Navigant Consulting, where she chairs the Nominating and Governance Committee 
and serves on the Audit Committee. She is a former Trustee of the SEC Historical Society and is a 
member of the Advisory Board of GW Law School’s Business and Finance Law program. She has 
spent over 40 years in the public and private sectors focusing on financial services regulatory and 
public policy issues. 

 

The panelists were Board Directors who actually face this actual or potential challenge on an 
ongoing basis as well as experts in corporate governance. 

 
Elizabeth Hudson is President of Hudson and Associates and a member of the AFLAC Board of 
Directors, where she Chairs the Corporate Social Responsibility and Sustainability Committee and 
serves on the Finance and Investment Committee and the Development and Acquisitions 
Committee. She also co-chairs the Washington chapter of Women Corporate Directors Foundation. 
An award-winning communications industry leader, she was Chief Communications Director of the 
National Geographic Society and now consults on communications issues. 

 

Andrew Jack is a partner in the DC office of Covington & Burling, where he has enjoyed over 30 
years in a diverse corporate and securities practice with clients principally in the energy, industrial 
manufacturing, technology, and sports and entertainment industries. He is co-chair of Covington’s 
Clean Energy and Climate Industry Group. He speaks frequently on sustainability, renewable 
energy, and grid modernization and serves as Covington’s liaison to the Solar Energy Industry 
Association and as pro bono general counsel to the American Council on Renewable Energy. And – 
He is a GW Law graduate. 

 

Ann Yerger is a Director of Hershey Entertainment and Resorts Company. She is also a member of 
Spencer Stuart’s North American Board practice, which helps companies strengthen their boards 
and improve their effectiveness. Her prior experience includes Executive Director of EY’s Center for 
Board Matters, Executive Director of the Council of Institutional Investors, and Deputy Director of 
the Investor Responsibility Research Center’s corporate governance service. She has been named 
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multiple times as the National Association of Corporate Directors’ list of the 100 most influential 
corporate governance professionals. 

 

While sustainability may mean different things to different people, from a corporate perspective, it 
generally means a focus on environmental, social and even sometimes governance - or ESG -factors 
in order to create long-term shareholder value. From this perspective, sustainability is neither a 
matter of compliance nor philanthropy; rather, sustainability is a business issue. Pressures to meet 
sustainability expectations are coming from investors, customers, employees, regulators, social 
media and other stakeholders. As a result, sustainability has become a corporate governance focus 
of growing importance for Board Directors. 

 
Some examples of such pressures are the following: 

 

• Early this year, in his annual letter to CEOs, Blackrock’s Chairman and CEO focused on the Board 
and its role in helping the company articulate and pursue its purpose and to exercise leadership 
in a broader range of issues, including the company’s ability to manage ESG matters; 

• The Sustainability Accounting Standards Board – or SASB – was established in 2011. As 
described on its website, it is the independent standards setting organization for sustainability 
accounting standards that meet the needs of investors by fostering high quality disclosure of 
material sustainability information; 

• Firms are facing litigation related to sustainability issues., For example, Exxon, Shell, and other 
energy companies have been sued for contributing to rising sea level as a result of increased 
carbon emissions; 

• Institutional and activist investors are increasingly considering sustainability issues in their 
investment decisions; and, 

• The U.S. Securities Exchange Commission expects companies to make disclosures about their 
social and environmental performance if the information would be material to investors. 

 

The challenge for Directors is: 
• to understand what comprises a successful sustainability strategy that addresses the right 

balance of stakeholder preferences; 

• to oversee management’s selection of plans and programs among numerous approaches, each 

with different risks and rewards; 
• to understand the impact of the chosen sustainability strategy on firm performance and 

reputation; and, 

• to ensure that appropriate disclosures are made. 
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Discussion 
 

The panel began with a discussion of what sustainability means from the public company 
perspective. Broadly, it means looking at long-term value creation in a holistic way that includes 
the impact on shareholders, employees, customers, other communities and the global 
environment. For public companies, it arises from a confluence of internal enlightenment, external 
pressures, self-interest, and a “global zeitgeist” that covers issues ranging from the Paris Climate 
Change Accords to hurricane Harvey. Given the duty of care and fiduciary responsibility of boards, 
addressing sustainability has become a financial imperative. 

 
More specifically, different business sectors focus on different aspects of sustainability. For 
example, issues for insurance companies are different from those of oil and gas companies. While 
sustainability priorities vary for different companies, boards are beginning to think about 
sustainability in a way that is integrated with strategy, risk and opportunities. As companies think 
about mitigating risk and taking advantage of opportunities in a sustainability context, they may 
focus on initiatives such as carbon-use intensity, fresh water, solid waste reduction, energy, 
avoiding deforestation and social issues. 

 

Further, the lens through which companies see sustainability differs. Some may look only at their 
own footprint. Others drive the accomplishment of their goals through demands on supply chains. 
Still others finance sustainability, for example, through “green bonds,” which fund projects with 
positive benefits to the environment. 

 

The common denominator is a combination of a drive for: efficient use of scarce resources, 
minimizing negative externalities, mitigating risk for the enterprise, and profitability. In sum, from a 
corporate director perspective, the relevant questions are whether the company is focused on 
helping people, executing the strategic plan, and earning profits. 

 
The panel then turned to the question of why sustainability has risen in prominence for Corporate 
Boards in recent years. A variety of reasons were highlighted. These included the growing focus on 
climate change and the recognition of risks associated with rapidly growing populations. A 
generational shift in attitudes from consumers shifting to consumption of experiences from 
consumption of goods was mentioned. The power of social media coupled with the shift in 
consumer attitudes was noted as another driver. An additional driving factor is that an 
accumulation of negative externalities over time are “coming home to roost.” Current levels of 
plastic in the ocean and carbon in the atmosphere are no longer acceptable, let alone their 
inevitable growth. These are considered to be “first world problems,” and people are stepping back 
and asking what the role of corporations should be in dealing with these problems. 

 
It was noted that the focus on sustainability is a natural extension of the evolution of the capitalist 
enterprise. Opportunities for technological development disrupt processes and drive efficiency with 
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new techniques and tools that create exponential rates of change. As a result, investors are 
pressing hard for sound sustainability policies. University endowments and students are focusing on 
investment initiatives. Passive institutional investors, traditionally long-term investors, are 
beginning to understand that sustainability issues affect long-term business value. Regulators are 
beginning to examine sustainability issues as evidenced by insurance regulators asking whether 
insurance companies have appropriate risk-based capital for the sustainability risks embedded in 
their investment portfolios. Overall, the panelists view was that other countries are ahead of the US 
on addressing these challenges. 

 

Given the heightened focus on sustainability issues, the panel then turned to a discussion of what 
Boards need to know about their company’s sustainability programs: What questions should they 
be asking, how do they measure results and how do they evaluate the company’s efforts? The 
panelists pointed to a communication from State Street Global Advisors on Addressing 
Sustainability issues in January 2017 that included the following questions for Boards: 

 
1. Has the company identified sustainability issues material to the business? 
2. Has the company analyzed and incorporated sustainability issues, where relevant, to its long- 

term strategy? 
3. Does the company consider long term sustainability trends in capital allocation decisions? 
4. Is the board equipped to adequately evaluate and oversee the sustainability aspects of the 

company’s long-term strategy? 
5. Does the company’s reporting adequately articulate the influence of sustainability issues on 

strategy? 
6. Is the board incorporating key sustainability drivers into performance evaluation and 

compensation programs? 
 

These questions led to a discussion of what Boards need to know from management. Specifically, 
the panel articulated a number of questions to help boards understand their company’s position on 
meeting sustainability expectations, including: 

 

1. What are our sustainability risks and how are we mitigating them? 
2. What are our sustainability opportunities and what goals are we setting to pursue them? 
3. Are we properly incentivizing management to pursue these goals? 
4. How do we compare with our competitors and meet investor expectations? 

 

The discussion then turned to how boards determine if the company is properly and effectively 
disclosing sustainability issues. To answer this, Boards need to understand not only what their 
investors are looking for, but also what their competitors are providing. They need to consider their 
disclosures holistically. Companies make disclosures about their sustainability programs and 
activities in a variety of media. Such disclosures would be included in SEC periodic reporting and 
proxy statements, typically under Risk Factors and in the Management Discussion and Analysis, if 
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the sustainability issues could have a material impact on future performance. To the extent that 
meeting sustainability goals is included in senior management performance measures, relevant 
metrics would be provided in the Compensation Disclosure and Analysis (CD&A) section of the 
Proxy. 

 

In addition, companies facing sustainability litigation would generally be required to make other 
disclosures. Also, some companies provide separate reports on sustainability initiatives, driven by 
demands for sustainability information by non-governmental organizations such as the Carbon 
Disclosure Project (CDP) or in reaction to shareholder proposals. Further, different countries have 
different requirements and reporting regimes. The Sustainability Accounting Standards Board 
(SASB) is trying to develop guidelines to help companies evaluate and disclose information on 
material sustainability issues. 

 
Since not all of this reporting is fully coordinated within companies, an important consideration for 
Boards is to examine whether the sustainability reporting is consistent and accurate across the 
company. In particular, while the SEC has not promulgated specific rules on sustainability reporting, 
their staff can and do raise questions or send comment letters to the company if material 
sustainability risk is noted in one venue and not in another. Further, ‘puffery’ or misleading 
statements or material omissions could result in plaintiff’s suits. Therefore, in the panel’s view, it is 
important that the Audit Committee of the Board makes sure that disclosure controls are in place 
and followed to make sure that sustainability disclosures and reports are being vetted, synthesized, 
and harmonized appropriately. 

 

The panel talked more specifically about the nature of the disclosures. Often, because risks do not 
change from year to year, disclosures may look like “boilerplate” because description of the risk 
factors look very similar every year. However, if the disclosure is clear on what the specific risk is 
and the possible adverse effects it will help inform regulators, stakeholders and potential investors. 
Two examples were given: 

 

• Our business is dependent on the following resources which are scarce with volatile prices… If 
these resources are not available, there could be a material adverse impact on our business. 

• Risks are associated with the potential for regulation or the imposition of costs on our 
company’s long-standing externalities. 

 
The disclosure of policies to manage or mitigate the risks could also improve understanding. For 
example: 

 

• 80% of the paper we use is recycled, and we reforest our forest. 
 

A question was raised about liability or reputational risks to the board from illegal or immoral 
conduct related to sustainability issues. This resulted in a reference to a famous legal case, the 
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Caremark case, which came before the Delaware Court of Chancery in 1996. It elaborated on the 
fiduciary duty of the Board with respect to a fraud at Caremark, a health care company. The court 
ruled that part of the Board’s duty of care includes a duty to monitor and have reasonable 
assurance that the company has appropriate policies and procedures in place to prevent 
noncompliance with the law. Breach of fiduciary duty cases are difficult for plaintiffs to win. The key 
for Boards to defend themselves is to ask the right questions. They have an obligation to make 
reasonable inquiry of management with respect to sustainability risk and risk to strategy. To the 
extent that a “Caremark moment” could occur in a sustainability context, it would more likely be 
the result of noncompliance with a law than failure to foresee an event that could have a critical 
impact on the business. 

 

Conclusion 
 

Overall, the panel discussion stressed that sustainability is a growing challenge for Corporate Board 
Directors and provided views on how Boards can meet the challenge. While they did not think it 
was necessary that the Board include a director with specific expertise in sustainability issues, they 
did think it was critical that the Board understand the company’s sustainability risks and 
opportunities. Hiring a consultant is one potential way to accomplish this, especially to help the 
board get started, to identify impediments and share best practices, and to make recommendations 
on possible operational changes. Another suggestion was to appoint a Chief Sustainability Officer 
who would help focus the company and the Board on sustainability activities. Keeping up with 
relevant literature and best practices by Board members was also mentioned. Including a question 
on the oversight of sustainability in Board self-evaluations was another suggestion. The ultimate 
goal for the Board is to make sure they have enough information to ask the right questions to 
effectively oversee how management is dealing with sustainability issues. 
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17. The Life Cycle of a Corporate Board Member 

 
On November 5, 2018, the 17th panel in the series focused on the life cycle of a Corporate Board 
member. 

 
Background 

 

The Hon. Cynthia A. Glassman moderated the panel. Dr. Glassman is an ICR senior research 
scholar. She served as an SEC Commissioner from 2002 to 2006, including Acting Chairman during 
the summer of 2005, and served as Under Secretary of Commerce for Economic Affairs from 2006 
to 2009. Currently, she is a Director of Discover Financial Services, where she chairs the Audit 
Committee, and Navigant Consulting, where she chairs the Nominating and Governance Committee 
and serves on the Audit Committee. She is a former Trustee of the SEC Historical Society and is a 
member of the Advisory Board of GW Law School’s Business and Finance Law program. 

 
The panelists were Board directors who actually experience the life cycle of directors as 
well as having overall expertise in corporate governance. 

 
Robert Lamm is an Independent Senior Advisor to the Center for Board Effectiveness, Deloitte LLP. 
He is a leading member of the Society for Corporate Governance and served as Chair of the 
Society’s Securities Law Committee. Bob also chairs the Securities and Corporate Governance 
Practice at Gunster, Yoakley & Stewart, P.A. in Fort Lauderdale, Florida. In addition, he is a Senior 
Fellow of The Governance Center of The Conference Board. Bob is also a member of the National 
Association of Corporate Directors. In 2016, Bob was awarded Corporate Secretary magazine’s 
Lifetime Achievement Award for Corporate Governance. 

 

David Motley is co-founder and managing partner of Blue Tree Venture Fund as well as CEO and 
President of MCAPS. Across a 30 year corporate career, Mr. Motley has amassed industry specific 
knowledge in diversified manufacturing, life sciences, real estate development, financial services, 
venture capital and consulting services. Mr. Motley has led strategy formulation for more than 50 
individual businesses ranging in size from zero revenue to over $2B. His line responsibilities have 
included VP, GM roles, VP Corporate Strategy, EVP Marketing Sales and Strategy, Global VP Sales 
and Marketing, Director of Corporate Investments, Manager of Engineering and Plant Operations. 
Mr. Motley’s is a Board member for First National Bank of Pennsylvania, Armada Supply Chain 
Solutions, Koppers Holdings, and Forest Devices. 

 
Ellen Zane is a nationally renowned health care leader who retired as President & Chief Executive 
Officer of Tufts Medical Center and the Floating Hospital for Children in late 2011. Ellen remains 
involved at Tufts Medical Center as vice chair of the Board of Trustees. Ellen is currently a Director 
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of Boston Scientific Corporation, a Director of Brooks Automation, and a Director of Haemonetics 
Corporation. She is a Director of AgNovos Healthcare, nThrive, National Association of Corporate 
Directors New England Chapter and Vice Chair of the Board of Trustees at George Washington 
University. Ellen is also the current Chair of the Board of Wellforce (Parent Board of Tufts Medical 
Center) and a member of the Board of Massachusetts Development Finance Agency. 

 

The overall purpose of these discussions is to provide very practical insights into what corporate 
directors actually do. The earlier panels have generally focused on specific aspects of the role of 
directors including such wide-ranging topics as CEO succession, setting the tone-at-the-top, and 
dealing with business model disruptions. This panel’s focus was different. It covered the entire life 
cycle of a Board member from recruitment to retirement and everything in between. The goal was 
to answer such questions as: 

• How Boards carry out their duties and effectively oversee the performance of the company 
when typically they are only at the company 4 or 5 times a year. 

• How they draw the line between their own oversight role and management’s role in running the 

company – often described as ‘nose in, fingers out’. 

• How someone is even asked to join a Board in the first place. 
 
Discussion 

 
The conversation started at the beginning: describing what the Board does to recruit, nominate, 
and on-Board a new member, as well as how potential new members get on the Board’s radar 
screen. The panel generally agreed the current procedures and practices Boards undertake in the 
selection of new directors tend to be similar across companies, but the characteristics of the 
candidates will differ based on the company’s needs at the time. 

 
The recruitment process has evolved over time and, especially with the passage of the Sarbanes- 
Oxley Act (SOX) in 2002, has become more formalized under the responsibility of the Nominating 
and Governance Committee of the Board. Under SOX, the members of the Nominating and 
Governance Committee must include only independent directors, i.e., those with no material or 
financial relationship with the company other than their Director role. When determining whether 
to add or replace a director, committee members consider what will be the most important issues 
and challenges the Board is likely to face in the coming years. They also take into consideration the 
priorities of their investors regarding Board composition. With that information in hand, they 
develop a set of selection criteria for candidates. Often companies create a matrix of skills and 
competencies that they want for the Board overall, and then determine the gaps that exist given 
the current directors. The goal is to create a Board with sufficient diversity of expertise, 
background, gender, ethnicity, perspective, etc. to provide responsible oversight of the company’s 
day-to-day and long-term strategic management. 
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The recruitment process has also evolved from relying on the “old boy network”. While “who you 
know” remains very important, companies are increasingly turning to executive search firms to help 
formulate the description of the ideal candidate, to identify potential candidates, schedule 
interviews, and analyze the relative strengths and weaknesses of the candidate. 

 

Ultimately, the choice is “all about the match.” Culture matters. The Board sets the tone at the 
company. What is most important is whether the candidate brings the skills, abilities, talents, 
personal style, and independence of thought the Board needs at the particular time. Boards want 
colleagues who will probe, ask smart questions, be respectful, and have the “fire in the belly” for 
being on the Board at that company and shaping the firm’s future direction and success. 

 
Diversity also matters. Studies have shown that there is a correlation between Board diversity and 
company performance. Board members’ own experiences evidence the value of different 
perspectives. However, diversity relates not just to demographics, but also to expertise. For 
example, a Board comprised of only CEOs of other companies is not considered diverse. Simply put, 
the Board wants to find special people with the depth and breadth of experiences that, when 
combined and working concert, add value to the firm. 

 

The panel then addressed some specific issues relating to attributes of Board members. 
• While the independence of Board members has been viewed as a positive development in 

corporate governance, there is beginning to be some pushback from investors against Boards 
that are comprised only of independent Board members--other than the CEO. The concern is 
that the Board members may not be well versed on important issues relevant to the company 
and/or the industry. 

• While academics and lawyers used to be valued as Board members, the perception of this type 
of Board member has changed. Lawyers can be hired on an “as needed” basis, and academics 
are sometimes viewed as “too academic.” 

• The role of the Board has changed from belonging, i.e., “the old boys’ network” to performing, 
i.e., adding value to the company. As a result, the CEO can no longer reward friends by putting 
them on the Board. Rather, Board members are expected to have ‘skin in the game’ and be able 
to protect, monitor and oversee the company, ask the tough questions, and have enough 
understanding of the business to recognize red flags. 

• Having a Board member with expertise in a specific area that may be important to the company 
in the future. For example, digital expertise can be extremely valuable in helping the company 
evaluate its strategy and protect and enhance its franchise as it faces new competition from 
more technologically sophisticated firms. 

 
The discussion then turned to the role of the Board committees. Much of the nuts and bolts work of 
the Board is done in the committees. Since the passage of SOX, one of the key changes to Board 
governance for public companies has been the requirement that the members of the three key 
committees – Audit, Compensation, and Nominating and Governance – be independent, as 
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described above. Most Boards expect their members to be on one or two committees. The Chair of 
the committee is compensated in addition to the basic Board compensation, and committee 
members also typically receive additional compensation. 

 

According to the panelists, the Audit Committee is usually the least popular and often highest paid 
of the committees. The members are expected to review hundreds of (or sometimes over a 
thousand) pages of materials prior to the meetings, within a short period. They are expected to 
know what is in those documents, especially from the perspective of things that have or could go 
wrong in the industry. In addition, the Audit Committee is involved in choosing the external auditor 
and the head of internal audit who in turn report to the Audit Committee (directly or in a “dotted- 
line” relationship). Attributes that the committee looks for in the external auditor firm, as well as in 
an internal audit, include competence, reputation, integrity, and industry experience. 

 
The committee exercises its fiduciary duty by leveraging the outside audit firm, the internal audit 
function, and the management team to review the financial reports and make sure they are 
accurate, and the reports tell the true story about what and how the company is doing. The 
committee monitors whether the company is operating within the parameters and constraints set 
by the Board. Further, unless there is separate Risk Committee, the Audit Committee typically 
oversees the company’s overall risk management, especially focusing on risks that could have a 
significant impact on the performance of the company. The committee’s role is to shed light on 
issues of concern, and management is expected to assess and follow up on them. 

 

It was noted that the Audit Committee is a good assignment for a new Board member. Despite the 
challenges described, the Audit Committee is the best place to learn what is going on in the 
company: “That’s where the money is.” 

 
The Compensation Committee focuses on the compensation of the most senior officers at the 
company. It is responsible for developing competitive pay packages for these executives so that 
incentives are properly aligned to enhance performance and grow the company. At the same time, 
they also want to avoid incentives that produce bad outcomes, such as needless or unprofitable 
growth or untoward conduct. 

 

In the current environment, in which shareholders are very focused on whether companies have 
appropriate compensation programs and metrics, the work of the Compensation Committee has 
become complicated. In order to evaluate the competitiveness of the pay packages, the committee 
first has to determine the appropriate peer group to be used for comparisons. That involves 
choosing a group of companies with similar business, size, geographical reach, mission, and the like. 
Then the committee must figure out appropriate compensation buckets, for example, base 
compensation, bonuses, and long-term equity that will be included in the pay packages. Further, 
the committee must spend time reviewing a variety of metrics such as growth, total shareholder 
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return (TSR), and return on Invested capital (ROIC), and choose the metrics for evaluating an 
executive’s performance based on the company’s specific strategy and goals. 

 

Many Compensation Committees engage compensation consultants to assist them in their work. 
These consultants are hired by the committee, not management, and are independent of the 
company. In particular, these consultants can provide information on public company 
compensation trends, assist in developing parameters for identifying peer groups, help evaluate the 
pros and cons and robustness of various metrics, and run the appropriate numbers for each 
executive. When the committee is relying on the information and analysis provided by an advisor, it 
is important that they have confidence in them. 

 
The Nominating and Governance Committee is also critical to a well-functioning Board. This 
committee has a laser-like focus on whether the Board has the right skill sets and is appropriately 
diverse, as well as how engaged the directors are and how effectively the Board operates. When 
anything goes wrong in a company, the media, among others, will be the first to say, “Where was 
the Board?” Even if the Board can win the legal argument that the problem was not something in 
the Board’s purview, it is unlikely to win in the court of public opinion. As a result, there is a lot of 
pressure to make sure the Board and the company are doing the right thing. The Nominating and 
Governance Committee has two main roles. First is the recruitment of new directors, as described 
above. Second is the self- assessment of the Board. 

 

In the aftermath of the accounting scandals in the early 2000s, i.e., Enron, WorldCom, etc. and the 
concomitant questions about the role of their Boards, the NYSE changed its listing standards in 
2003. Specifically, the NYSE Listed Company Manual requires that the 

• “Board should conduct a self-evaluation at least annually to determine whether it and its 
committees are functioning effectively and 

•  Nominating/Corporate Governance Committee must “oversee the evaluation of the Board and 
management. . . [and] perform an annual evaluation of the committee” and 

• Audit and Compensation Committees perform annual committee evaluations. 
 
Prior to the adoption of these listing standard requirements, Board evaluations were not a 
widespread practice. Now, they are a routine practice overseen by the Nominating and Governance 
Committee, even by companies listed on other exchanges. The NYSE does not prescribe how the 
self-evaluations are to be undertaken, and the practices have been evolving, from simple surveys to 
more robust one-on-one interviews, often by outside facilitators. It was noted, not surprisingly, 
that some Boards are more effective than others. In particular, smaller and microcap companies are 
more likely to have less sophisticated and less robust governance processes than larger companies. 

 

The panel then turned to the focus of and preparations for full Board discussions. Boards differ in 
personality, size, makeup, and tenure, and companies differ in business, maturity, and size. 
Nevertheless, the panel identified some common themes for all Boards. 
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First, there is an enormous amount of preparation required for meetings. Typically, Boards are on- 
site for intense two-day meetings, four or five times a year. As noted above, the materials for the 
Board and committee meetings are often voluminous, with short time-frames given for review prior 
to the meeting. In addition to the on-site meetings, there are often multiple telephone calls 
throughout the year to discuss and sometimes vote on timely issues. Further, Board members often 
receive memos from management in between meetings. In addition, when possible, Board 
members are encouraged to make site visits to company locations such as stores, restaurants, or 
bank branches to get a sense of how the business operates and how customers are treated.  The 
key is that Board members need to have sufficient and timely information to oversee the 
performance of the company. It was noted that the National Association of Corporate Directors 
(NACD) has estimated that on average public company Board members spend 250 or so hours a 
year on carrying out their Board duties. 

 
One of the most important roles of Boards is to review and oversee the implementation of the 
company’s strategy. This has become a major challenge for Boards. As a result, discipline is needed 
to develop the agenda to ensure sufficient time is given for discussions addressing strategy. 

 
Another very important and very sensitive role of the full Board is planning for the succession of the 
CEO. In this regard, there are two aspects to the succession discussion. The first one concerns who 
will assume the CEO role in an emergency. The second one concerns long-term planning for the 
next CEO. Different individuals may be selected to play these two roles. These Board discussions 
must be conducted very discreetly, generally in executive sessions with Board members only. 

 
Regarding the emergency situation when the CEO is unexpectedly no longer able to continue in the 
role because of unforeseen events such as death, health issues, or unacceptable or illegal behavior, 
the Board needs to have an explicit plan ready to execute. That plan should include determining the 
person who will fill the position, at least on an interim basis. It also should include clear procedures 
and responsibilities for communicating the change internally and externally to regulators, 
shareholders, the media, and through public filings. 

 

Long-term succession planning for the CEO, as well as for other senior executives, is typically 
undertaken at least once a year. Succession planning has become much more focused in recent 
years and, especially for CEO succession, has been improved by another requirement resulting 
from SOX – the mandate by the exchanges that Boards have executive sessions of independent 
directors only. The executive session provides the venue for open discussions about qualifications 
of possible successors. For each executive reviewed, Boards typically assess who is ready now and 
who will be ready soon (in one to three years) to replace that person. This approach enables the 
company to make sure executives get the right assignments and possibly coaching to take on the 
additional responsibilities if they are promoted. Board members are expected to get to know 
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people below the C-suite so that they can evaluate the potential of mid-level executives to take on 
expanded responsibilities. 

 

Finally, the panel came to the end of the discussion of the life cycle of a Board member and 
addressed the very sensitive subject of how to ‘refresh’ the Board. As one panel member said, 
“getting deadwood off the Board is the hardest thing to do.” The panel noted that relatively few 
Boards have term limits. While some companies have age limits, they often waive them. If they 
waive the age limit for one director but not another, that will likely create resentment. Instead, 
Boards are beginning to use the information garnered from the enhanced self-assessments to help 
inform their refreshment plans. The information highlights areas for improvements in Board 
effectiveness and gaps in expertise that a Board may need to fill with a new director. It also may 
identify whether any current Board member is no longer adding the type of value that the 
company needs. That being said, asking a fellow Board member to step down remains one of the 
most difficult tasks of a public company Board. 
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18. How Corporate Boards Evaluate Themselves 

On April 2, 2019, the 18th panel in the series focused on how corporate Boards evaluate themselves. 
 

Background 
 

The Hon. Cynthia A. Glassman moderated the panel. Dr. Glassman is an ICR senior research scholar. She 
served as an SEC Commissioner from 2002 to 2006, including Acting Chairman during the summer of 2005, 
and served as Under Secretary of Commerce for Economic Affairs from 2006 to 2009. Currently, she is a 
Director of Discover Financial Services, where she chairs the Audit Committee, and Navigant Consulting, 
where she chairs the Nominating and Governance Committee and serves on the Audit Committee. She also 
serves on the Dow Jones Special Committee. She is a former Trustee of the SEC Historical Society and is a 
member of the Advisory Board of GW Law School’s Business and Finance Law program. 
Our panelists all have broad and deep experience with Board self-assessments. 

 

The Hon. Mary Bush is President and Founder of Bush International and an expert in global financial 
markets, banking, and corporate governance. She has served three U.S presidents on the Boards of the IMF 
and Sallie Mae, at the US Treasury Department, and as head of the Federal Home Loan Bank System. She 
has served on more than 15 corporate Boards, currently including Marriott International and Discover 
Financial Services, and has served on just about every Board committee. 

 
Carol Coughlin spent 17 years as a CFO/finance executive for high growth health care companies before 
becoming Founder and Managing partner of Bottomline Growth strategies. She currently is Chair of the 
Board of Hamilton Bancorp and serves on the Boards of the University of Maryland Medical Center, and 
Maryland 529. She also has experience on several Board committees. 

 

Steve Walker is Managing Director and General Counsel of the National Association of Corporate Directors. 
He provides counsel to Boards and C-suite executives on a wide range of strategic governance matters, 
including Board self-evaluations. He is currently on the Board of Objective Interface Systems, where he 
chairs the Governance Committee. He has worked at public and private companies, as well as the SEC. 

 
John Veihmeyer recently retired as the Global Chairman of KPMG international. He previously held 
numerous roles at KPMG, including US Chairman and CEO. He has served as a member of the Business 
Roundtable as well as the International Business Council of the World Economic Forum. Currently, he is on 
the Boards of Ford Motor Company, the University of Notre Dame, the Financial Accounting Foundation, 
Wolf Trap Foundation, and Catholic Charities of Washington DC. 

 

The overall purpose of these discussions is to provide very practical insights on what corporate directors 
actually do. This panel discussed how the Board evaluates itself. 

 
In the aftermath of the accounting scandals in the early 2000s, including Enron, WorldCom, and others, a 
question that often arose was “where was the Board?” As a result, the NYSE changed its listing standards in 
2003 to require that Boards “conduct a self-evaluation at least annually to determine whether it and its 
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committees are functioning effectively” and that the nominating/governance committee oversee the 
evaluations. 

 

Prior to the adoption of these listing standard requirements, Board evaluations were not a widespread 
practice. Now, they are performed routinely, even by companies listed on other exchanges. In preparing for 
the evaluations, Boards must consider the methodology to be used, the scope and nature of the questions 
to be asked, and how the Board will follow up the findings. 

 
Discussion 

 
The panel discussion began with the panelists’ views and experiences regarding the objectives of Board 
self-evaluations. Overall, the panel agreed that self-assessments are an opportunity to take a step back and 
evaluate whether the Board is doing what it should be doing. The point was made that culture is key. A self- 
assessment helps Boards form habits of effective culture. It should elicit open discussion but there is a fine 
line between constructive and disruptive discussion. 

 

A reference was made to author Stephen Covey’s admonition to make sure one devotes time to “Quadrant 
II activities,” which are defined as “important but not urgent”. For Boards, that means devoting sufficient 
time to strategy, to looking out to the future, to assessing changing risks and opportunities, and to delving 
into the ‘s company’s preparedness to lead or respond to a changing business environment. 

 
An important role of the Board is to help the company be prepared to deal with pressures from 
institutional investors and activists on a wide range of topics including environmental and social issues, 
diversity, competition, innovation and disruption. “Every Board needs to prepare for being in a ditch.” In 
other words, Boards should help their companies “think like an activist” to be prepared to deal with 
potential activists. Board members should also be prepared to understand, challenge, and resolve 
contrarian views among themselves. 

 
A robust self-evaluation process should encourage the Board to challenge itself. Self-assessments cover a 
range of issues from the general to the very specific and should be tailored to the particular circumstances 
of the company. Examples of questions asked include: 

 

• Is the Board aligned with company’s long-term strategy? 

• Are the Board and Committee structure and composition appropriate for the company? 

• Do the Board members have the right skill sets and experience to best serve the company? Are there 
any gaps needed to be filled by future Board members? 

• Are the dynamics and functioning of the Board effectively meeting legal and regulatory requirements, 
governance and charter responsibilities, and fiduciary duties? 

• Is the Board spending the right time and focusing on the right topics in its strategy and oversight 
roles? 

• Are the Directors receiving the right information to effectively monitor policies, strategy 
implementation and systems? 

• Does the Board set the right culture and tone at the top? 

• What are potential Board development needs? 
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• Are individual directors sufficiently engaged? 
 

The panel then reviewed the methodology used in self-assessments. In the past, self-assessments tended 
to be a yes/no questionnaire, answered anonymously by each director and compiled by inside or outside 
counsel. That has progressed to written questionnaires that are more open-ended but are still provided 
anonymously. More recently, in the last six or seven years, the process has evolved further for some 
Boards that designate the lead director or another director to have a one-on-one call with each Board 
member. In some cases, an outside facilitator is engaged to conduct the calls. The panel agreed that the 
one-on-one calls elicit much richer discussions. 

 
Even more recently, some Boards have begun to evaluate individual directors. 
The assessment of individual directors prompted a number of observations. In particular, it was noted that 
people don’t like to be evaluated. Therefore, directors are reticent to be critical of each other. However, 
NACD surveys show that many directors think someone on their Board is not pulling their weight. That 
information is unlikely to be mentioned in a written questionnaire but is more likely to be raised in a 
confidential one-on-one interview. 

 
Approaching the self-assessment as a team building exercise may mitigate some of the concerns. In the 
one-on one conversations, some Boards include a question regarding whether any director is not pulling 
their weight or is not sufficiently engaged. Some Boards are even conducting 360 reviews, a process that 
gathers feedback from a variety of sources. An example was given of a Board that first evaluated 
themselves individually, and then evaluated each other; the result was a more engaged Board. 

 

When asked whether the Board self-assessment process solicited input from management, external 
auditors, or outside advisors about the Board overall or individual directors, the 

 
panelists indicated that was not normally the case. However, such feedback could be valuable in certain 
instances, such as in cases of a dysfunctional Board or committee. Further, 
management could provide some very practical feedback, for example, on the types of directors that would 
add value, streamlining materials, or committee structure. 

 

The panel then delved further into the decision to use an internal versus an external facilitator. In general, 
using an internal facilitator is considered to be fine if that person is trusted by the Board members. Using 
an externally developed assessment tool with an internal facilitator is an option. Outside facilitators are 
preferable when the Board is trying to solve a problem. Interestingly, it was observed that Boards who use 
outside facilitators are either the “best” Boards or those that are struggling. 

 
A question arose regarding whether Boards should actually be evaluated - as opposed to having the 
evaluation facilitated - by an outside third-party. The consensus of the panel was that such an assessment 
by any entity not sitting in the Board room and not privy to the confidential discussions of the Board would 
have real limitations. However, it was noted that that the performance of the company ultimately reflects 
on the Board. 

 

With regard to timing, although self-assessments are generally done on an annual basis, it was felt that 
interim discussions in executive sessions are helpful. That way, the annual assessment fine tunes what the 
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Board has discussed throughout the year. In addition, the methodology does not have to be the same from 
year to year. It can vary over the years, alternating among written questionnaires, internal interviews, and 
external interviews. 

 

The panel concluded with a discussion of what the Board does with the results of the evaluations. For an 
effective follow-up, a formal action plan with accountability should be developed and implemented. 
Examples of changes occurring as a result of the assessment were: 

 

• The directors of a company whose strategy was changing were concerned that they did not spend 
enough time discussing the strategy. The result was that the lead director made sure that in the 
future more time in the meeting agendas was allocated to strategy discussions. 

• A financial services company Board was concerned that compliance discussions were not leaving 
enough time for strategy discussions. As a result, the agendas were rebalanced. 

• As a result of a self-assessment, the Board committees were restructured, and the reporting was 
streamlined. 

• A concern was raised that a particular director was not engaging sufficiently in Board discussions. 
Providing the feedback to that director led to a recognition that the reticence was a cultural issue: 
interrupting or even volunteering comments without being asked a question was considered rude. 

• The Chairman or Lead Director had a one-on-one conversation with a director identified as not 
pulling their weight to determine whether that person should remain on the Board. 

 

The bottom-line consensus of the panel was that it is important that the Board buy into the evaluation 
process. Directors must commit to the time needed to engage in the process, provide candid feedback and 
engage in discussions of results, with confidentiality maintained. It is a waste of time to go through the 
process and not follow up on the findings.        
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19. The Role of Corporate Boards in Company Disclosures 
 

 

On November 4, 2019, the 19th panel in the series focused on the role of Corporate 
Boards in company disclosures. 
 

Background 

The panelists all had deep expertise in the subject based on their respective 
experiences on corporate boards, working at the SEC, and on audit issues of public 
companies.   

The Hon. Cynthia A. Glassman moderated the panel. Dr. Glassman is an ICR senior 
research scholar. She served as an SEC Commissioner from 2002 to 2006, including 
Acting Chairman during the summer of 2005, and served as Under Secretary of 
Commerce for Economic Affairs from 2006 to 2009. Currently, she is a Director of 
Discover Financial Services, where she chairs the Audit Committee, and, until its recent 
sale, was a Director of Navigant Consulting, where she chaired the Nominating and 
Governance Committee and served on the Audit Committee. She also serves on the 
Dow Jones Special Committee. She is a former Trustee of the SEC Historical Society and 
is a member of the Advisory Board of GW Law School’s Business and Finance Law 
program.  

Alan L. Beller, Senior Counsel based in Cleary Gottlieb’s New York 
Office 
Alan is a member of the Board of Directors and the Audit and Risk committees of The 
Travelers Companies, Inc., a Dow Jones company. He is also a trustee of the IFRS 
Foundation, which is responsible for governance and oversight of the International 
Accounting Standards Board and International Financial Reporting Standards, the 
global system of accounting standards used in more than 130 countries, and a member 
of the Sustainability Accounting Standards Board (SASB), which is developing industry-
specific sustainability accounting standards that enable public companies to 
communicate financial material and decision-useful information to investors. 
 
Alan was the Director of the Division of Corporation Finance of the U.S. Securities and  
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Exchange Commission and a Senior Counselor to the Commission from January 2002 
until February 2006. During his four-year tenure, he led the Division in producing the  
most far-reaching corporate governance, financial disclosure, and securities offering 
reforms in SEC history. He is a preeminent legal advisor and recognized thought leader 
regarding securities law, capital markets, and corporate governance. He has frequently 
been recognized as a top-ranked U.S. lawyer. He received a J.D. from the University of 
Pennsylvania Law School and a B.A. from Yale College. 
 
Mark Graf, Senior Advisor at Discover Financial Services 
Until recently, Mark was Executive Vice President and Chief Financial Officer of 
Discover and a member of the company’s Executive Committee. He was recognized as 
the top-ranked Consumer Finance CFO in Institutional Investor’s annual All-Star Team 
rankings in each of the last six years. Prior to joining Discover in 2011, Mark was an 
investment advisor with New York-based Aquiline Capital Partners, a private-equity 
firm specializing in investments in the financial services industry. Prior to that, he was a 
partner at Barrett Ellman Stoddard Capital from 2006 to 2008. In addition, Mr. Graf was 
Executive Vice President and Chief Financial Officer for Fifth Third Bank from 2004 to 
2006, after having served as its Treasurer from 2001 to 2004. 

Mark serves on the Board of Directors of Signet Jewelers, where he is a member of the 
Audit Committee and the Corporate Social Responsibility Committee. He is also on the 
Board of Imerman Angels, a non-profit organization that provides one-on-one support 
for cancer fighters, survivors and caregivers. He holds a bachelor degree from the 
Wharton School of the University of Pennsylvania. 

John S. Jenkins, Jr., Executive VP and General Counsel of TE 
Connectivity. 
 
John is responsible for the company’s global legal, compliance, corporate governance, 
government affairs, intellectual property, security and risk management, and corporate 
social responsibility activities. He is also responsible for bringing TE’s industry-leading 
connectivity solutions, engineering, and operations expertise to the emerging markets 
with focus on India, China, and South America.  
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Prior to joining TE Connectivity in 2012, John was with Tyco International for ten years 
and was the Vice President, Corporate Secretary, and International General Counsel.  
John was responsible for the Board of Directors activities, securities and capital 
markets transactions and reporting, mergers and acquisitions, executive compensation, 
global procurement, real estate, and tax planning.  Previously, John worked as a 
litigator with McGuireWoods, LLP. He began his career in 1987 as an Officer in the 
United States Navy and served as a judge advocate both as 
Military Prosecutor and Senior Defense Counsel, and finally as Legislative Counsel to 
the Secretary of the Navy. He serves on the Boards of Delta Sigma Phi and the Judge 
Advocates Foundation. John earned his law degree from George Washington University 
with high honors and his bachelor’s degree from the University of Virginia. 
 
Julie Bell Lindsay, Executive Director of the Center for Audit Quality 
(CAQ) 
As Executive Director since May 2019, Julie is responsible for carrying out 
the mission and vision of the CAQ’s Governing Board, which is comprised of 
CEOs from eight leading public company auditing firms and the American 
Institute of CPAs, as well as three independent members from outside the 
public company auditing profession. Previously, beginning in 2017, Julie served as a 
Managing Director and the Deputy Head of Global Regulatory Affairs at Citigroup, 
where she worked to formulate and execute Citi’s regulatory policy priorities and 
strategy across the numerous regulatory agencies overseeing Citi. Julie joined Citi in 
February 2009 as General Counsel – Capital Markets and Corporate Reporting. In this 
position, Julie was the lead lawyer responsible for Citi’s public disclosures and global 
capital markets activities.  
 
Prior to Citi, Julie served as Counsel to Commissioner Cynthia Glassman at the SEC, 
where she counseled the Commissioner on a range of matters including public 
company disclosure obligations, corporate governance, the Public Company Accounting 
Oversight Board and Financial Accounting Standards Board. Julie also has securities and 
public company reporting and governance experience at law firms in Washington, DC 
and Palo Alto, CA. 
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Julie graduated from The Ohio State University and received her JD from the Vanderbilt  
School of Law. She is President of the Board of Directors of the Association of Securities 
and Exchange Commission Alumni, as a Member of the Advisory Board of the 
Department of Political Science 
at The Ohio State University, and as Co-Chair for the 2019 Foundation for the National 
Institutes of Health Award Dinner. 
 
Under Federal securities laws, public companies must disclose certain information 
to the public, including material information that investors would consider 
important. One role of the Board of Directors is to oversee the financial reporting. 
This oversight may occur at the full board level or by the Audit Committee. The 
main requirements are to produce annual and quarterly reports to shareholders as 
well as the proxy statement for the annual meeting and notices of major events. 

Over the years, disclosures have expanded from the financial performance of the 
company to cover a wider range of topics such as risk factors, compensation of 
directors and officers, and the CEO pay ratio. Further, the  

Sustainability Accounting Standards Board (SASB) is developing standards for 
companies to disclose on ESG (environmental, social, and governance) issues.  

The content, quality and timeliness of disclosures are important to Boards for a 
variety of reasons. First, they do not want the company subject to regulatory 
enforcement or shareholder litigation resulting from misleading or inaccurate 
disclosures, such as: 

• The FTC’s fining Facebook for misleading disclosures regarding misuse 
of user data 

• SEC enforcement actions:  
o Against Marvel Technology for misleading investors about a 

revenue management scheme to meet revenue guidance 
o Against Mylan for disclosure failures relating to EpiPen  
o Against Herbalife for its false ad with misleading statements 

about its China business model 
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o And against Nissan, its former CEO and a former Director for 
disclosure omissions relating to the CEO’s retirement pay. 

Further, disclosures affect the company’s reputation with customers, employees, 
shareholders, analysts, and activist investors: Done well, they can be a competitive 
advantage. 

Discussion 

The discussion revolved around what directors of publicly traded companies 
actually do to carry out their oversight responsibilities of both traditional and of 
evolving disclosures. The panelists distinguished between required disclosures and 
voluntary reporting.  

• Required disclosures are those that are required by law or regulation. 
• Voluntary reporting are communications that the company wants to convey 

to its stakeholders, employees, community, and investors. 

However, the point was made that the Boards do not think about disclosures in 
such terms. Rather, the principal drivers of disclosures are understood to be 
investor demands, the company’s desire to tell its story, and avoiding surprises in 
the market, not just to follow legal requirements. Boards spend more time thinking 
about the best way to disclose information that is not required and rely on the 
lawyers to get the legal requirements right. Getting disclosure right is largely about 
doing the right thing, just like any governance or compliance issue. “If it is 
bothering you when you go to sleep at night, it is probably the wrong answer.” 

In general, the panel thought that disclosure is “too important to leave mainly to 
the lawyers.” Lawyers are an important voice but not the only voice, nor should 
they be the loudest voice. While legal requirements are the baseline, the CFO, Chief 
Accounting Officer (CAO) and Investor Relations, (IR) all provide input into 
strategic considerations in company communications. In fact, it is entirely possible 
to have excellent disclosures from the legal perspective but have investors think 
the company is not communicating well with them. It is critically important that 
investors have the information about management’s approach to the business to  
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enable them to evaluate the risk and reward associated with investing in the 
company.  

Required Disclosures 

While there are numerous disclosures that companies are required to make, the 
major ones in the U.S are the annual and quarterly reports (the 10-K and the 10-
Qs) and the proxy statements prepared for the annual shareholder meeting.  These 
requirements are established by law and overseen by the Securities and Exchange 
Commission (SEC). Companies operating in the U.S., but domiciled in other 
countries, have additional requirements from those countries. 

Typically, the company’s General Counsel (GC) and Chief Financial Officer (CFO) 
lead the teams that prepare the drafts of the documents. There is an annual 
calendar and rhythm to the process. The Audit Committee plays a key role in this 
process; it does the heavy lifting.  The Audit Committee reviews the 1O-K and 1O-Q 
drafts, makes comments and suggestions, and obtains input from the firm’s 
external auditors on compliance with GAAP (Generally Accepted Accounting 
Principles). When comfortable with the financials and the narrative, the committee 
favorably recommends the report to the Board.  The Board members have to sign 
the 10-K and have liability for the documents’ contents. As one panelist noted, 
“Board members don’t write a word of it, but are responsible for all of it.” 

With respect to the proxy statement, the Compensation Committees and the 
Nominating and Governance Committees play a significant role along with the 
Audit Committee in providing content and reviewing its tone and accuracy. 

Over the past 20 years or so, a wide range of new disclosures has been required or 
expected, generally within the existing reporting requirements, including: 
 

• Expansion of risks including climate change, 
• Compensation Disclosure and Analysis, 
• The pay ratio between the CEO and the median employee,  
• Board Diversity, Cybersecurity risk and incidents, 
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• New GAAP requirements by FASB (Financial Accounting Standards 
Board) such as revenue recognition, lease accounting, and allowance 
for loan losses under CECL (Current Expected Credit Losses), and  
 

• The Auditor report on Critical Audit matters, or CAMS. 
 

It is important that the Board be kept up to date as these new issues arise. They 
need to be involved in decisions such as whether to provide information 
voluntarily or wait until it is required, whether and when to communicate more 
than is required, and how to get the company’s message out to all stakeholders, not 
just investors. 
 
Well-established (i.e. Black letter) law says that Directors can rely on information 
that is provided to them by management as long as they have no reason to believe 
it is false. They are expected to rely on the experts with whom they work: the GC, 
CFO, CAO, and others in management. What the Board members should do is make 
sure that they are being kept up to date on evolving requirements, “atmospherics,” 
and what competitors are doing.  
 
Especially regarding GAAP requirements, The Center for Audit Quality (CAQ) was 
mentioned as a good resource for Audit Committees on new accounting standards. 
Examples include information on the new Revenue Recognition standard as well as 
CECL, the new credit loss standard. Based on its work with the SEC and PCAOB as 
well as with audit firms, the CAQ provides information on its website that is helpful 
for Boards, including questions the Audit Committee members should be asking 
and disclosures to consider. 
 
Voluntary Reporting 
 
The earnings release is a quarterly press release describing the company’s financial 
performance. While not statutorily required, it is s probably the single most critical 
piece of information from an earnings perspective that the company provides. It 
generally will affect the stock price in one way or another. The Board has a  
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responsibility to be involved in the content and wording of the earnings release on 
a regular basis to make sure the message is consistent and provides the 
appropriate “pieces of the puzzle” that investors look for.  
 
If the company provides earnings guidance, it is typically included in the earnings  
release. Given its responsibility to investors, the Board has an important role in 
deciding whether the company should even provide earnings guidance and, if it 
does, should “pressure test” it to make sure that the guidance management is 
proposing is reasonable. 
 
The discussion then turned to the topic of the increasing use of Non-GAAP financial 
disclosures. These are financial metrics that are not calculated within the GAAP 
standards. When used, non-GAAP measures tend to be in the earnings release or 
analyst presentations. The panelists highlighted the fact that people often do not 
realize that auditors are not involved in, nor do they have a process for, auditing 
non-GAAP metrics; “they are non-GAAP by definition”. Auditors do have a 
responsibility to look at the information if it is within a document that includes the 
GAAP financial information to make sure there is nothing materially inconsistent or 
missing.  
 
Because the use of non-GAAP measures is seen as a “political hot potato,” the view 
was that the Board should ask management if this is critical information that will 
help investors understand the company better than they do without the 
information. The concern is that such measures may be misleading. However, 
although regulators and auditors generally frown on the use of non-GAAP financial 
measures, there are times when they are especially helpful to investors.  
 
In deciding whether to disclose non-GAAP measures, the Board needs to 
understand why it is important to provide this information in explaining the 
performance of the company and to be comfortable that there is a rigorous  
process around the development of the disclosed metrics. This is especially 
important because there is no independent check on the numbers by the external 
auditors. If the decision is made to disclose non-GAAP measures, it is key that they 
meet SEC guidance and that: 
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• there is a clear statement that these measures do not conform with GAAP, 
• they are reconciled with GAAP measures, 
• they are not more prominent than the GAAP numbers, and  
• there is a clear explanation of why the company believes that this 

information is helpful to the user of their financial statements.  
 
 
Finally, the panel addressed non-financial disclosures, specifically those relating to 
Environmental, Social, and Governance (ESG) reporting and communications. Such 
information has become an increasing focus for companies and their stakeholders. 
In fact, ESG related disclosures were the majority of shareholder proposals for the past 
3 years. The type of investors that care about ESG issues seem to fall into two groups, 
“like a barbell.”  
 

• One group is smaller, very socially focused funds that are actively pushing 
agendas that they think are correct and right. 

• The other end of the spectrum are very large, institutional investors who see 
that ESG activities enhance the brand equity and value of a business because 
that is what shareholders want. 

 
The gap between the two groups is closing. The smaller, more socially conscious 
funds are starting to attract more assets and are getting more aggressive. Larger, 
institutional funds are putting out annual letters to CEO’s essentially saying “here is 
how we expect to see companies in which we invest behave.”  With ESG disclosures 
growing in importance. it is critical that Boards focus on ESG, especially from the 
brand equity perspective, and to demonstrate that the company is a good corporate 
citizen.  There is growing attention, including by boards and audit committees, as 
to whether, and if so, how companies should go about providing at least some level 
of third-party assurance. The topic is an evolving area in which directors should be 
part of the conversation. 
 
Questions that have been raised about disclosures of these activities include:  
 

• How much information to disclose or communicate? 
• Where to provide the information - within a required filing, on the website, 

or someplace else? 
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• When to provide the information - in the same timeframe as quarterly filings 
or on a different cycle? 

• How to measure ESG? 
• What to measure?  
• What internal reporting and accountability activities should be adopted? 
 

With respect to what to disclose, there is both a tactical and a strategic approach. 
The tactical piece is to make sure that the ESG disclosures are accurate and 
complete and cover issues that are very specific to the business of the company. 
For example, a manufacturing company might address in its risk factors in the 10-K 
and 10-Qs climate change, environmental factors, waste byproducts, and the like to 
show investors that it won’t be the next target of high-profile litigation. 
 
The strategic approach is embedded in the discussion of whether the goal of the 
company is to create long term value not just for investors, but for a broader 
stakeholder community. If the latter, then expectations of shareholders, state and 
federal legislators, other stakeholders and other countries all come into play. As 
pressures mount from various directions, the GC may advise the Board that “We 
need to talk about this because we can either disclose it voluntarily today – frame it 
and disclose it truthfully in a manner that is consistent with the company’s 
messaging – or wait 6 years and be told how to do it, thereby losing control of the 
dialogue and debate.” 
 
As to where and when to disclose ESG information, the suggestion was made that it 
be separated in time from the quarterly financial reporting requirements. The 
rationale is that the breathing space allows better focus on what the company is 
doing in the ESG area. 
 
What to measure and how to measure ESG activity is an ongoing dialogue within 
the ESG ecosystem.  There are two fundamental directions. One is the Global 
Reporting Initiative (GRI), which focusses on the social impact of ESG issues.  
According to its website, “GRI helps businesses and governments worldwide 
understand and communicate their impact on critical sustainability issues such as 
climate change, human rights, governance and social well-being… A sustainability 
report is a report published by a company or organization about the economic,  
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environmental and social impacts caused by its everyday activities. A sustainability 
report also presents the organization's values and governance model, and 
demonstrates the link between its strategy and its commitment to a sustainable 
global economy.”  The panel described the GRI approach as using extensive survey 
responses. 
  
SASB takes a different approach. It focuses on which ESG issues lead to disclosure 
of financially material information that provides investors with useful information 
in their investment and proxy voting decisions. In their deliberations, SASB 
realized early-on that the metrics are very industry specific. For example, what is 
financially material for a bank is different from what is financially material for a 
beverage company. As a result, SASB has developed metrics for 77 specific 
industries in 11 different sectors. Further, their metrics are research driven. If you 
cannot see the financial impact in the numbers, that activity is not included in the 
standards. Gender and other diversity factors have been shown to have an impact 
on financial performance, so are included in the standards, whereas political 
contributions have not. 
 
From a company and Board perspective, not having a consistent standard, be it 
market driven, the GRI approach, the SASB approach, or other countries’ 
approaches, creates challenges in developing ESG disclosures. Despite the 
challenges, the panel believes that it is important for Boards to be discussing these 
issues. The nature of the discussions and the ultimate disclosures depend on the 
company’s circumstances. For example, conflict minerals disclosures are generally 
less relevant for a bank than for a global jewelry retailer. Each company should 
focus on what is important for investors, stakeholders, and other users of the 
statements who care about the issue and how it relates to the business.  
 
In developing ESG disclosures, governance is critical. A concern is that too many 
companies are relying on relatively junior staff to write ESG reports without real 
oversight by the CFO, Audit or Risk Committee, or the Board. The panelists 
highlighted the need for governance and a process framework around ESG 
disclosure. Here, too, as with GAAP issues, the CAQ is providing information to help 
Boards ask the right questions. Key themes regarding ESG disclosures include: 
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• They are a prime example of an investor driven disclosure as opposed to a 
legal requirement.  

• They are a way for companies to communicate the long-term value of the 
company; the problem is that it is difficult to fit into the current reporting 
framework. 

• They are not something that auditors are looking at; if the company is going 
to put this information out, they have to get it right, so Board Directors 
should be thinking about the risk and assurance of their disclosures in a new 
way. 

 
 
Conclusion 
 
Overall, the underlying theme of the discussion was that, whether required or 
voluntary, disclosures tell the company’s story. In its oversight role, the Board of 
Directors should be involved in making sure the company has a good story to tell 
its investors and other stakeholders, and that the story is told accurately and 
effectively. 
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20.  The Characteristics of Effective Boards 
 

On September 16, 2020, the 20th panel in the Denit Trust Challenges in Corporate 
Governance series focused on the characteristics of effective Boards and individual 
Directors and the red flags of the ineffective ones. 

Background 

The panelists all had deep expertise in the subject based on their experiences on 
corporate boards, at the SEC, and researching and advising public companies.  

The Hon. Cynthia A. Glassman moderated the panel. Dr. Glassman is an ICR 
senior research scholar. She served as an SEC Commissioner from 2002 to 2006, 
including Acting Chairman during the summer of 2005, and served as Under 
Secretary of Commerce for Economic Affairs from 2006 to 2009. Currently, she is 
on the Board of Directors of Discover Financial Services, where she chairs the Audit 
Committee, and, until its sale, was a Director of Navigant Consulting, where she 
chaired the Nominating and Governance Committee and served on the Audit 
Committee. She also serves on the Dow Jones Special Committee.  

Dr. Glassman has spent over 45 years in the public and private sectors focusing on 
financial services regulatory and public policy issues. Earlier in her career, she 
spent 12 years at the Federal Reserve and 15 years at consulting firms. She is 
currently on the Advisory Board of the Business and Finance Law Program at the 
George Washington University (GWU) Law School and has served on several 
nonprofit boards. Dr. Glassman received her M.A. and Ph.D. in Economics from the 
University of Pennsylvania and her B.A. in Economics from Wellesley College. She 
was a supervisor in economics at the University of Cambridge, England, where she 
has been named an Honorary Fellow of Lucy Cavendish College. 

Herman E. Bulls is Vice Chairman, Americas of JLL, the international commercial 
real estate and investment firm. He founded JLL’s Public Institutions division.  During 
over 30 years at JLL, Mr. Bulls has worked in the areas  
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of development, investment management, asset management, facilities operations 
and business development/retention. Prior to joining JLL, Mr. Bulls completed 12 
years of service to his country with the U.S. Army. He retired as a Colonel in the U.S. 
Army Reserves in 2008.  He also founded Bulls Capital Partners.  
  
Mr. Bulls received a BS degree in engineering from the United States Military 
Academy at West Point and an MBA from Harvard Business School. He 
currently serves on the Boards of USAA, Comfort Systems USA, Collegis Education, 
and the Real Estate Advisory Committee for New York Teachers’ Retirement 
System, Nonprofit Boards include the American Red Cross, The West Point 
Association of Graduates, and The Military Bowl. He is a former Chair of 
the Executive Leadership Foundation. He is also a member of Leadership 
Washington, the Urban Land Institute and a founding member of African American 
Real Estate Professionals. Former Corporate Boards include Tyco, CSC, Exelis and 
Rasmussen College. Mr. Bulls’ awards include the National Association of Corporate 
Directors Top 100 Directors, The Executive Leadership Council Achievement 
Award for 2020, and Most Influential Black Directors, Savoy Magazine 2016 and 
2017. 

Lawrence A. Cunningham is an expert on corporate governance, culture, and 
structure. Since 2007, he has been the Tucker Research Professor at The George 
Washington University Law School in Washington D.C. and is the Founding Director 
of GW’s Business Law Program in New York City (GWNY). Cunningham has written 
extensively on corporate affairs in university journals and periodicals. He has 
published many influential books, including The Essays of Warren Buffett: Lessons 
for Corporate America, in collaboration with Mr. Buffett, and The AIG Story, with 
Hank Greenberg.   

Cunningham is Vice Chairman of the Board of Constellation Software Inc., and 
Director and former Treasurer of Ocean Colony LLC.  Cunningham is a Trustee of 
the Museum of American Finance; a Member of the Dean’s Council of Lerner 
College of Business at the University of Delaware; and a Member of the Editorial 
Board of Financial History.  Cunningham has served on the Boards of Directors of 
Ashford Hospitality Prime; Pearl West Group, a private investment company in 
Vancouver; and Strata, a private technology company in Silicon Valley.  

_____________________________________________________________________________________________ 
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A former Corporate Associate of Cravath, Swaine & Moore, Cunningham consults 
for public and private corporations and advises management and Boards of 
Directors.  

He has received numerous awards, including the 2018 Kenneth D. West Lifetime 
Achievement Award from the National Association of Corporate Directors (NACD).  

Theodore L. Dysart is a Vice Chairman with Heidrick & Struggles where he is a 
leader in the Global Board of Directors Practice and an active member of the CEO 
search practice. Ted is responsible for senior-level executive search assignments 
and is a functional specialist at Heidrick & Struggles, working exclusively on Board, 
CEO and succession planning engagements. He has placed more than 600 
executives on the Boards of Fortune 500, mid-cap and private companies.  
BusinessWeek ranked him as one of the 150 most influential head hunters in the 
world and Executive Search Review named him one of six “executive recruiters to 
watch”.  He has been named twelve times to the Directorship 100, a listing of the 
most influential individuals in corporate governance by Directorship magazine.  In 
2011, he was named to the list of “Rising Stars of Corporate Governance” by the 
Millstein Center for Corporate Governance and Performance at Yale University. 
 
A graduate of Worcester Polytechnic Institute, Ted was a member of the first class 
to receive a bachelor’s degree in management information systems. He is active in 
civic circles and serves on the Board of Directors of the AUSL, Chicago Club, 
Economic Club of Chicago, CECP, The Force for Corporate Good and Ox Building 
Products. 
 
Pamela J. Parizek is a Managing Director at Treliant LLC and leads the firm’s 
Corporate and Regulatory Investigations practice.   She has 30 years of experience 
advising corporate Boards, audit committees, c-suite executives and outside  
counsel on complex accounting, legal and regulatory matters.  She is a JD/CPA, 
certified in financial forensics, and previously served in the enforcement division of 
the U.S. Securities and Exchange Commission (SEC) and led the Washington, DC 
forensic practice of a Big Four accounting firm.   
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Ms. Parizek has led numerous audit committee investigations involving US public 
companies, private entities and charitable foundations.  Her findings have been 
presented to U.S. and foreign regulatory authorities including the SEC, U.S. 
Department of Justice (DOJ), and U.K. Serious Fraud Office (SFO).  She has also 
provided forensic assistance to audit engagement teams on fraud risk, accounting  
irregularities and alleged illegal acts.  She serves on the Board of Directors of the 
Foundation for a Smoke Free World and the National Museum for Women in the Arts.  
She previously served on the Boards of Global Kids, Inc. and the SEC Historical 
Society.  

 
Ms. Parizek holds a JD from Northwestern University’s School of Law and a BA 
from Harvard College. She is a Certified Public Accountant (CPA) and holds a 
certification in financial forensics from the American Institute of Certified Public 
Accountants (AICPA).  She is also a member of the International Association of 
Independent Corporate Monitors (IAICM). 
 

Discussion   
 
Any discussion about effective Boards must take into account the roles and 
responsibilities of the Boards of Directors of public companies. It is important to 
recognize that the Board does not manage the company. Its role is oversight and 
governance.  This has been characterized as “nose in, fingers out.” 
 
Given that role, there is only so much a Board can do if they do not get complete 
and accurate information from management. However, they should be asking 
questions and expecting appropriate answers, especially when they see red flags 
and when actual problems arise. There are, unfortunately, a number of recent 
examples in which the Board appears to have been ineffective in carrying out their 
responsibilities. Examples that have been in the headlines in recent years include 
Theranos, the Weinstein Co., Volkswagen, Wells Fargo, Blue Bell Creameries and 
Boeing among others.  
 
This panel’s discussion revolved around what characteristics or attributes make 
Boards and Directors effective in their oversight role, and what events or 
circumstances constitute ‘red flags’. 
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Key Activities  
 
To begin, the panel focused on the key activities Boards undertake to meet 
effectively their responsibilities. It was pointed out that a good Board should be  
“looking around the corner” and trying to anticipate what will or could affect the 
company’s performance. Broadly speaking, the Board should be concerned about  
shareholders, employees, and other stakeholders, including the community and 
vendors.  Given the Board’s oversight role, this requires a good relationship and a  
healthy dialogue with management. The Board should effectively challenge 
management by asking the right questions and expecting substantive answers.  
 
It takes a lot of preparation to know what questions to ask. An important drawback 
is that there is an information asymmetry in that the management team always has 
more information about the company and the industry than the Board does. The 
best Boards make an effort to get information about the business and the industry 
from outside as well as inside sources. 
 
A key role of the Board is hiring, firing and having a succession plan for the CEO. 
Warren Buffett was quoted as saying that the way for a Board to be effective was to 
“pick an excellent CEO and then stay out of their way.” However, the panel 
acknowledged that not all CEOs are excellent. As a result, it is important for 
Directors to be involved, stay informed and coordinate among themselves to 
determine what issues they want the CEO to address. The Board should provide 
that feedback to the CEO on a confidential basis. 
 
It is important that Boards work together in other aspects of their roles as well. The 
best Boards should have “idea conflict without social conflict.”  Diversity of thought 
is a hallmark of effective Boards, but Board members should respect one another 
and listen to and debate differing points of view. The premise is that teams make 
better decisions than individuals, and diverse teams make better decisions than 
homogeneous teams. 
 
The panel then highlighted some red flags of ineffective Boards including Directors 
who:  

•  are disengaged or overbearing, 
•  try to micromanage,  
•  do not understand the industry, or  
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•  do not fully understand or appreciate their oversight responsibilities, 
including for compliance and risk management.  

Further, Directors with conflicts with their Board role can create reputational risk 
for the company.  
 
In addition, Directors who are too deferential to management and do not provide 
effective oversight and challenge can create serious problems. The example was 
given of Theranos, a privately held health technology company that was charged 
with a massive fraud by the U.S. Securities and Exchange Commission (SEC). It 
appears that disengaged Directors were manipulated by an overbearing CEO. The 
Board members apparently did not have the right expertise to effectively challenge 
the CEO and hold her accountable. Another example was Blue Bell Creameries 
Board, at which the Directors agreed to a $15 million settlement for failing to 
oversee food safety. 
 
Choosing the right people 
 
Choosing the right Board members was described as part “art project” and part 
“science project.” The science is captured in the skills matrix. This is a tool used by 
Boards to compare the skills and other attributes the Board wants or needs to have 
with the existing skills and attributes already covered by Board members. This 
analysis shows where the gaps are, enabling the Board to focus its new member 
searches on people with the desired attributes. 
 
Use of a skills matrix has resulted in a more systematic approach to choosing Board 
members than in the past. Historically, about 2/3 of new Board members of 
Fortune 500 companies were current and former CEOs and CFOs. In recent years, 
the Boards have increased consideration of a wider pool of candidates, for example, 
with specific expertise in cybertechnology, more diverse gender or ethnicity, or 
overall “best athlete” available.  
 
The other side of the coin is the “art project.” This entails getting to know the 
candidates, how they present, and how they work with other people. An important 
dimension in moving up in a career is about what you ask, how you ask it, and how 
you affect other people. These aspects are important in the Boardroom as well; it is 
the lasting effect when you leave the Board meeting that makes a difference.  
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Therefore, the interview process for a Board candidate involves multiple rounds 
with several Board members as well as references from outside. The goal is to have  
a Board that operates in a cohesive and constructive manner. 
 

Having the right processes 
 
In addition to having the right people, having the right structure and processes are 
key ingredients of an effective Board. The point was made that the CEO generally 
has enormous power, so it is important for the Board to have: 

• a strong outside Chair or Lead Director to ensure that the independent 
Directors have input to the agendas, 

• engaged Directors who show up, participate, and ask serious and tough 
questions, 

• an appropriate flow of information from management, 
• open lines of communication among Board members, throughout the year, 

not just at Board meetings, and 
• trust in each other. 

Dedicating time to executive sessions was seen as another important element of an 
effective Board. These are sessions, often at the beginning and/or end of the Board 
and Committee meetings, in which the independent Directors have the opportunity 
to talk privately among themselves about the performance of the CEO, the 
succession plan, and any other concerns about management or the direction of the 
company. This is an opportunity for Directors to ask questions they might be 
uncomfortable asking in front of management. Feedback to the CEO from these 
sessions is typically conveyed by the Non-Executive Chair or the Lead Director.  
 
The executive sessions at the Committee level often include one member of 
management or an outside party.  For example, the Audit Committee typically 
schedules executive sessions with the CFO, the CAO, the Chief Compliance Officer, 
the head of Internal Audit, and the external audit partner, among others. At each of 
these sessions, a common question is whether there is anything they should know 
that has not been raised in the broader meeting. 
 
Executive sessions used to be out of the ordinary, and it was not uncommon for 
management to be concerned if the Board went into executive session. Now, as a  
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result of the Sarbanes Oxley Act of 2002, such sessions are required by the  
exchanges and have become routine. It was noted that if a CEO is pushing back or 
worried about what might be going on in an executive session, that might be a red 
flag for the Board. 
 
Another key component of good processes is robust Board self-evaluations.  
Normally overseen by the Nominating and Governance Committee, Board self-
evaluations have been evolving from check the box exercises to in-depth one-on-
one interviews or even 360-degree evaluations. Strong Nominating and 
Governance Committees use the self- evaluation results to refresh the Board. Board 
members who are not pulling their weight may be asked to improve or step down. 
The Board should also regularly review Board governance policies and procedures 
to make sure they are right for today. These include policies regarding age and 
tenure of Board members.  
 
An additional important attribute of effective Boards is that they give sufficient 
attention to their oversight responsibilities. This requires policies and procedures 
to ensure that the company has in place good controls, and timely escalation 
protocols for problems so that appropriate steps are taken to fix or control the 
problem. If the Board or appropriate committee is aware of significant problems as 
they arise, they can take proactive actions such as initiating internal investigations 
or bringing in outside professionals as warranted. Such steps may mitigate future 
regulatory concerns or negative market reactions. 
 
Instilling the right “tone at the top.” 
 
A key responsibility of the Board is making sure that the “tone at the top” maintains 
a strong positive culture. One panelist highlighted the famous Peter Drucker 
quotation that “Culture eats strategy for breakfast.” While the CEO sets the tone at 
the top, the Board must understand the culture to know if it is appropriate or if 
change is needed. To understand the culture, it is important that all lines of 
communication are open for the Board to receive information.  The Board can learn 
from: 

• Employee satisfaction or culture surveys, 
• Audit or compliance issues, 
• Hotline complaints, 
• Internal audit results, 
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• Getting input from the outside auditor, outside consultants and suppliers,  
• Visiting company locations, and 
• Talking to employees at various levels in the organization. 

 

The Board and CEO must “walk the walk”. For example, if a top salesman violates 
the employee code of conduct, a strong action should be taken to show that the 
code applies to everyone. While the appropriate action depends on the situation, it 
is important that a code violation is not ignored. One of the panelists told the story  
of an incident at Berkshire Hathaway that illustrated how the Board did the right 
thing to correct a management misstep. 
 

In 2010, David Sokol, Warren Buffett’s likely successor at Berkshire 
Hathaway (BH), was asked to find acquisition candidates. In an unusual step 
for BH, and unknown to Buffett, Sokol engaged Citicorp to help. As a result, BH 
acquired Lubrizol. Prior to the acquisition, Sokol bought some Lubrizol stock 
for himself. When Buffett learned of these events, he felt they were not 
consistent with the company’s values. He accepted Sokol’s resignation and 
drafted a benign press release. Stockholders were upset that Sokol only got a 
slap on the wrist for his actions. The Board then took the proper step of 
conducting a thorough investigation, including the Audit Committee’s hiring of 
an outside law firm. Ultimately, Sokol was fired for cause in violating the 
company’s policy and referred to the SEC.  (A more detailed description of the 
incident can be found in the Epilogue to Margin of Trust by Lawrence A. 
Cunningham and Stephanie Cuba, 2020.) 

 
The lesson of this story was that even a company as focused on integrity and trust 
as BH can make a mistake. The Board was there to protect the company. 
 
In response to a question about what Directors should do if the company’s culture 
did not meet their expectations, it was acknowledged that changing a company’s 
culture takes time. If the Board determines that the culture needs to improve, the 
process generally starts with the CEO. As the company’s leader, the CEO should 
take the lead in moving the culture to where it needs to be. That may require a 
tough conversation between the Board and the CEO, and may result in firing the 
CEO. Board members need to have the courage and leadership to raise their 
concerns and follow through on actions needed. There must be enough trust  
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between the Board and the management team so that rather than hide information,  
management turns to the Board for advice and help. It is important that the values 
on posters on the wall reflect the values and behaviors of management and 
employees day-to-day. 
 
Importance of Diversity  
 
The panel then focused in on the importance of diversity to the effectiveness of 
Boards. As noted above, the underlying premise is that teams make better 
decisions than individuals, and diverse teams make better decisions than  
homogeneous teams. The benefit of a diverse Board is that it encompasses various 
points of view that come from different expertise, different backgrounds and 
different experiences. While a Board may look diverse, if the members have similar 
background, for example from Ivy League schools, or similar geographies, they may 
in fact have homogeneous views. It was noted that sometimes Boards hire people 
because they are different and then fire them because they are not the same. It is 
important that Board members respect differences in culture and experience. 
 
It was pointed out that several Fortune 500 companies do not have any Black 
Board members. Given the changing demographics of the country, in the 
foreseeable future a majority of the population will not be White. If a Board does 
not have members who understand the differing perspectives of their employees, 
customers, vendors and community, they are less effective than they could be in 
carrying out their responsibilities and asking the right questions such as: Where 
are we going to get our talent? Who is going to buy our products? 
 
When discussions arose after the death of George Floyd, it was clear that White 
Board members did not have the experience of growing up as a Black person facing 
human indignities such as not being served at a restaurant or being stopped by the 
police because of their race. The panelists agreed that if the nation is to step up to 
be a better society, it starts with individuals and companies. Boards must be more 
conscientious in building diverse companies and workforces. It is a matter of basic 
justice and fairness as well as good business. 
 
The implication is that Boards have to embrace diversity, not just check a box. 
Further, while it is important to make sure Boards are diverse, it is also important 
that the management team puts pressure on encouraging diversity across their  
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organization. It was noted that in the C-suites of Fortune 500 companies, diverse  
management is typically seen more in staff roles such as human resources rather 
than in roles responsible for P&L (profit and loss.)  In this regard, companies have  
to continue to challenge themselves in developing and mentoring diverse  
employees. 
 
Specifically, with respect to diversity of Boards, recruitment in recent years has 
been pivoting to gender and people of color. However, while 44% of new Board 
hires at Fortune 500 companies in 2019 were women, Blacks and Latinos have lost 
ground.  Two years ago, California passed a law that required public companies 
headquartered in the state to have at least one woman on their Boards by January  
2020, with the number related to the size of the Board.  Similar requirements were 
expected to be mandated for minorities. Institutional investors have also played a 
role in expecting more diverse Boards at the companies in which they invest. The  
view was that the California law may have an impact, but that institutional 
investors need to hold companies to their expectations.  
 
The panel discussed ways that Boards themselves can improve Board diversity. 
These include: 

• Nominating and Governance Committees asking for diverse slates from the 
executive search firms when recruiting new Board members. That results in 
more options and better discussions around Board recruiting.  

• Reframing views on backgrounds of potential Board members. Historically, 
Boards have focused on current or former CEOs or CFOs, which are 
dominated by White males. Boards need to re-evaluate the characteristics 
and attributes that would add value to the Board. 

• Expanding use of social media, “blind” references, and broader networks to 
identify and evaluate Board candidates.  

The panel also discussed what the Board can do in promoting and supporting 
diversity in the company. These include: 

• Understanding where the company is and where it needs to be with respect 
to diversity, 

• Asking for and reviewing, at a granular level, the data on typically 
underrepresented groups, e.g., women, Blacks, Hispanics, at various levels of 
the company, 
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Getting buy-in by helping management understand why it is important to have a 
diverse workforce to meet the needs of the changing demographic profile of the 
country, 

• Making sure incentives, resources, expectations, and accountability for 
diversity are aligned with the strategy, and 

• Holding the CEO accountable for diversity as a priority at all levels of the 
company, including management succession planning. 

It was clear from the depth of the discussion that a focus on diversity, especially 
with respect to minorities and women, is of growing importance for effective 
Boards. 
 

Conclusion 
 
The discussion highlighted a number of characteristics and practices of effective 
Boards. Key hallmarks are a diverse group of Directors, operating in an 
environment of trust and respect for each other, working in a cohesive and 
constructive manner, while maintaining a strong positive tone at the top. 
Important practices that engender good Board governance are executive sessions 
without management present and robust Board self-evaluations.  
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